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Chapter I. 
INTRODUCTORY. 

Sbchon 1. The Law Merchant. 

The 'law merchant/' or the lex meraUoria, was a 
special system of laws govemmg merchants and 
mercantile transactions, which was in force during 
the latter half of the medieval period of history, not 
only in England but also in all the countries of western 
continental Europe. This law was administered in 
special courts, which were, in the main, conducted by 
the merchants themselves. The effect of this was to 
harmonize the lex mercatoria in the different countries. 

'The merchant traders traveling from fair to fair 
might form part of a court at St. Ives to-day and in a 
few weeks they might be found in one of the European 
marts forming a part of the market court there. It 
would be preposterous to imagine that courts so con- 
stituted should enforce one principle at Bristol and 
another at Ypres. The same questions were con- 
stantly arising, and they were doubtless decided the 
same way in all places, whether at Lyons, Antwerp, 
Winchester, or St. Ives, to which places the merchants 
flocked from afar at the season of the fairs.'' ^ 

The principal subjects covered by the law mer- 
chant were admiralty, insurance, and bills and notes. 
In its earlier stages only a very small part of this body 
of law was concemed with the subject of bills and 
notes; but the importance of these subjects rapidly 
increased, until to-day the law merchant is mainly 

> Steet't Foundations of Ldgd 
LiabilHy, V<^ U, p. 328. 

U 
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12 BILLS AND NOTES. 

remembered and referred to in connection with these 
branches of the law. 

The best account of the law merchant and the 
scope of its authority is that found as an appendix to 
the first volume of Cranch's ^leports of the Supreme 
Court of the United States, some selections from which 
are here inserted: 

"1. In order to ascertain how the law stood 
before that statute it may be necessary to examine 
how far the custom of merchants, of the lex mercatoria, 
was recognized by the courts of justice, and by what 
means the common law forms of judicial proceedings 
were adapted to its principles. 

''A distinction seems to have been made very 
early between the contracts of merchants (especially 
of foreign merchants) and those of other people. 
Nearly six hundred years ago we find their 'old and 
rightful customs' protected by the great charter of 
English liberties. (Magna Charta, c. 30.) Peculiar 
privileges were also granted them more than 500 
years ago by the statute of Acton Bumel de mer- 
catoribus, 11 Edw., 1, and the statute of merchants, 

13 Edw., 1. And in the reign of Edw. Ill, many 

statutes were made for their encouragement, in some 
of which, particularly 27 Edw. Ill, c. 19 and 20, the 
law merchant is expressly recognized. In the 13 
Edw. VI, 9, 10 (cited by Molloy, book 3, c. 7, No. 15), 
it is said that 'a merchant stranger made suit before 
the King's privy council, for certain bales of silk 
feloniously taken from him, wherein it was moved that 
this matter should be determined at common law; but 
the Lord Chancellor answered, that this suit is brought 
by a merchant who is not bound to sue according to 
the law of the land, nor to tarry the trial of twelve 
men.' 
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INTRODUCTORY. 13 

'The custom of merchants is mentioned in 34 H. 
Vin, cited in Bro. Abr., tit. Customs, pi. 59, where 
it was pleaded as a custom between merchants through- 
out the whole realm, and the plea was adjudged bad, 
because a custom throughout the whole realm was the 
common law. And for a long time it was thought 
necessary to plead it as a custom between merchants 
of particular places, viz., as a custom among the mer- 
chants residing in London and merchants in Ham- 
burgh, &c. By degrees, however, the courts began 
to consider it as a general custom. Co. Litt., 182; 2 
Inst., 404. And in the time of James I, Ch. J. Hobart, 
in the case of Vanheath vs. Turner, Winch., 24, said, 
that ^the custom of merchants is part of the conmion 
law, of which the judges ought to take notice.' It 
was still, however, deemed necessary to set forth the 
custom specifically; and in that form the precedents 
continued for some time after. Indeed, the plead- 
ingi3 continued in that form long after the courts had 
decided it to be imnecessary. Lord Coke, in his Com- 
mentary on Littleton (first published in 1628), folio 
182, a., speaking of the lex mercatoria, sajrs, 'which, 
as hath been said, is part of the laws of this realm/ 
See, also, 2 Inst., 404. 

''But after this, in the year 1640, in Eaglechild's 
Case, reported in Hetly, 167, and lit. Rep., 363, 6 
Car. I, it was said to have been ruled in B. R. 'that 
upon a bill of exchange between party and party who 
were not merchants, there cannot be a declaration 
upon the law merchant; but there may be a declara- 
tion upon assumpsit, and give the acceptance of the 
bill in evidence.' 

"This decision seemed to confine the operation 
of the law merchant, not to contracts of a certain 
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14 BILLS AND NOTES. 

description, but to the persons of merchants; whereas 
the custom of merchants is nothing more than a rule 
of construction of certain contracts. Jac, Law Diet., 
TonJ. edit., tit. Custom of Merchants. Eaglechild's 
Case, however, was overruled in the 18 Car. II B. R. 
(1666), in the case of Woodward vs. Rowe, 2 Keb., 
115, 132, which wisis an action by the indorsee against 
the drawer of a bill of exchange. 'The plaintiff 
coimted on the custom and law of the realm, that if 
any man writes a bill to another, then if he to whom 
the bill is directed, do not pay for the value received 
by the maker, the maker of such bill should pay.' It 
was moved in arrest of judgment, that this count is 
ill, the general custom being the law; and it doth not 
appear to the court that there is any such law. Sed 
curia contra, that by the common law a man may 
resort to him that received the money, if he to whom 
the bill was directed, refuse/ It was afterwards 
moved again that this 'is only a particular custom 
among merchants, and not conmion law; but, per 
curiam, the law of merchants is the law of the land; 
and the custom is good enough generally for any man, 
without naming him merchant; judgment pro plaintiff, 
per totam curiam, and they will intend that he, of 
whom the value is said to be received by the defendant, 
was the plaintiff's servant.' 

''The same principle was, two years afterwards, 
recognized in an anonymous case (but believed to be 
Milton's Case, vide 1 Mod., 286), in the exchequer, 
reported in Hardres, 485 Mich., 20 Car. II (1668), 
where the plaintiff declared on the custom of England, 
and after verdict, OflBey moved in arrest of judgment, 
because the 'plaintiff had declared that per con- 
suetudinem Angliae, etc., which he said was naughty 



Digitized by V:iOOQIC 



INTRODUCrrORY. 15 

because the custom of England is the law of England, 
and what the judges are bound to take notice of; 
and that therefore the consuetudo An^iae ought to 
have been omitted/ 

''But the chief baron said: 'But for the plain- 
tiff's inserting the custom of the realm into his de- 
claration here, I hold that to be mere surplussage and 
redundancy, which does not vitiate the declaration/ 
And again he says: 'It were worth while to inquire 
what the course has been amongst merchants; or to 
direct an issue for trial of the custom among merchants 
in this case; for although we must in general take 
notice of the law of merchants; yet all their customs 
we cannot know but by information/ Afterwards, 
in declaring their opinions, the court said, 'that this 
course of accepting bills being a general custom 
amongst all traders both within and without the 
realm, and having everywhere that effect to make 
the acceptor subject to pay the contents, the court 
must take notice of that custom/ 

"Notwithstanding these decisions, the question 
was again made about twenty years afterwards, in 
the case of Carter vs. Downish, 1 W. & M. anno 1688, 
1 Shower, 127, in the exchequer, on a writ of error 
from the King's bench. The defendant had coven- 
anted to pay all bills which should be drawn on him in 
favor of the plaintiff on accoimt of 1,000 kentles of 
fish, and the breach assigned was the non-payment 
of a certain bill. The defendants pleaded that the 
plaintiff by indorsement on the bill, according to the 
custom of merchants, appointed the payment to 
Herbert Alwyn or his order, who indorsed it to Tassel, 
to whom the defendant paid it. To this plea there 
was a demurrer and joinder. One of the errors as- 
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16 BILLS AND NOTES. 

signed was, that the defendant had not set forth a 
particular custom to warrant the indorsement. To 
which it was answered, *that the law and custom 
of merchants warrant the indorsement of foreign bills 
of exchange, and for that all the book cases on foreign 
bills are a proof; and that such indorsement doth 
really transfer the property of the money, or contents 
in such bills to the indorsee, and that all this law 
of merchants is part of the law of the land, and the 
judges are obliged to take notice of that as well as 
of any other law.^ And the following cases were 
cited: 1 Inst., 182, a; 2 Inst., 58, 204; F. N. B., 117, 
Reg. 135; 13 Edw. IV., 9; 4 Rep., 76; Holland's Case; 
Fitz. Abr. Tit. Account, 127. 

''Lord Chief Justice Pollexfen. 'As to that of 
the law of merchants, I think we are bound to take 
notice of it, as we do of that of survivorship and 
account, and this is as well known.' 

"Sir Matthew Hale, in his history of the common 
law of England, first published in 1713, 3d Edit., 
pgs. 24, 25, speaking of the common law, as it is 
taken in its proper and usual acceptation, says: 'And 
besides these more common and ordinary matters to 
which the common law extends, it likewise includes 
the laws applicable to divers matters of very great 
moment, and though by reason of that application 
the said common law assumes diverse denominations, 
yet they are but branches and parts of it; like as the 
same ocean, though it many times receives a different 
name from the province, shire, island or country to 
which it is contiguous, yet these are but parts of the 
same ooean. 

'"Thus the common law includes lex prerogativa, 
as it is applied with certain rules to that great business 
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INTRODUCTOBT. 17 

the King's prerogative; so it is called lex fare$tae, 
as it is applied under its special and proper rules to 
the business of forests; so it is called lex mercatcria, 
as it is applied under its proper rules, to the business 
of trade and commerce/ 

^To these authorities will be added only that of 
Christian, in his note to 1 Bl. Com., 75. The lex 
mercatoriaj or custom of merchants, like the lex e$ 
consuetudo parliamenti, describes only a great division 
of the law of England. The laws relating to bills of 
exchange, insurance, and all mercantile contracts 
are as much the general laws of the land, as the laws 
relating to marriage or murder/ 

'This chronological list of authorities tends to 
elucidate the manner in which the custom of merchants 
gained an establishment in the courts of law, as part 
of the common or general law of the land, and shows 
that it ought not to be considered as a sjrstem contrary 
to the common law, but as an essential constituent 
part of it, and that it always was of co-equal authority 
as far afi subjects existed for it to act upon. The 
reason why it was not so recognized by the courts, 
and reduced to a regular system as soon as the laws 
relating to real estate, and the pleas of the crown, 
seems to be, that in ancient times the questions of a 
mercantile nature in the courts of justice bore no 
proportion to those relating to the former subjects. 
Before the time of James I., we have scarcely a mer- 
cantile case in the books, and yet long before that 
time the laws respecting real estate and the criminal 
code were nearly as well imderetood bb they are at 
this day. Hence it cannot be a matter of great sur- 
prise, that the principles of commercial law whidi 
have been developed by the exigencies of modem 

Vol. IX.— a 
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tunesi should have been by some considered as ex- 
ceptions from the general principles of the common 
law. The truth seems to be that the principles of 
the common law have not been changed, nor inno- 
vated upon by the introduction of those commercial 
principles, but that these principles have existed 
from the earliest times, even from the rudest state of 
commerce, and the only reason why we do not find 
them in the ancient books is that the circumstances 
had never occurred which rendered it necessary to 
draw them forth into judicial decision. 

''Another reason perhaps why we see so much 
tardiness in the courts in admitting the prindples 
of commercial law in practice has been the obstinacy 
of judicial forms of process, and the difficulty of 
adapting them to those principles which were not 
judicially established until after those forms had 
acquired a kind of sanctity from their long use. Mudi 
of the stability of the English jurisprudence is c»- 
tainly to be attributed to the permanency of those 
forms, and although it is right that established forms 
should be respected, yet it must be acknowledged 
that they have in some measure obstructed that 
gradual amelioration of the jurisprudence of the 
country which the progressive improvement of the 
state of civil society demanded. It required the 
transcendent talents, and the confidence in those 
talents which were possessed by Lord Mansfield, to 
remove obstructions. When he ascended the bench 
he foimd justice fettered in the forms of law. It 
was his task to burst those fetters, and to transform 
the chains into instruments of substantial justice. 

''From that time a new era commenced in the 
history of English iurisprudence. His sagacity dip- 



Digitized by V:iOOQIC 



INTRODUCTORY. 



19 



covered thoee intermediate terms, thoee minor proposi- 
tionsy which seemed wanting to connect the newly 
developed principles of conmiercial law with the 
ancient doctrines of the common law, and to adapt 
the accustomed forms to the great and important 
purposes of substantial justice, in mercantile trans- 
actions/' 

The law merchant, after having been at first ad- 
ministered in special courts, next passed under the 
jurisdiction of the admiralty courts,* and finally 
became merged in the general body of the common 



* 'Thxmg the tune of the Tudon 
this oouii daimed » wide 
juriediciion. In fact it drew 
to itself practically all cases 
fai an^ wav dependent upon 
the principles of the law mer- 
chant. It comprised all mer- 
cantile and snipping eases. 
An contracts made abroad, 
foreign bills of exchange, diar- 
ter parties, insurance^ average, 
foi^ questions arising out 
of negligent navigation, 
breaches of warranty of sea- 
worthiness, as well as torts 
committed on the sea and 
matters of salvage, were all 
litigated in the Admiralty Court. 
It was in fact during the six- 
teenth century the great organ 
through which the principles 
of the law merchant were 
dedared. 

"But scarcely had the Ad* 
minhy Court attained to this 
position, when the common- 
kw Judges began to look with 
envious eyes at the wide and 
rich field which the develop- 
ment of commerce brourat 
within the jurisdiction of the 
admiraL According^, in the 
leign of Elisabeth, the com- 
mon-law judges began war 
upon him. Tfie most effective 
instrument was found to be 
the writ of prohibition, and 
this weapon was accoroindy 
used with vital effect. CAa 
was raised to the bench in 1606 



and took the lead in the con- 
test. As was once said by 
Buller, Coke seemed to have 
not only a jealousy^ but a 
positive enmity a^unst the 
admiralty jurisdiction. 

"Notwit3urt«nding the fact 
that the procedure of the 
Admirahv Court was vasty 
better adapted to the settle- 
ment of controversies over 
which that court had acquired 
jurisdiction, political events 
told heavily^against it in the 
contest. The conmion - law 
judges were in closer toudi 
with the revohttionaiy forces. 
The result of the Qvil War and 
the establishment of the Com- 
monwealth insured the victoiy 
of the common-law over its 
rivaL The Jurisdiction of the 
Admiralty Court was thereby 
reduced to a low ebb. Much 
of the lost ground has been 
recovered to this court by 
modem legislation. The point 
here to be noted Is that the 
common-law judges under the 
leadmhip of Coke wrested 
fmn the admiralty general 
jurisdictkm over commercial 
causes. The extent of the 
victorv could not at the time 
be fufly appreciated, for Eng- 
lish commerce was destined to 
expand beyond the most san- 
ffume expeiDtations." Street's 
Foundation of Legal Liatnlity. 
VoL U, p. 332-5^ 
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law, aad tidmixustered in the regular oosunon law 
courtB of the country. 

Section 2. Bills and Notes. 

BiIIb of exchange are undoubtedly of Italian 
ori^/ and were first used about the beginning of 
the thirteenth century/ The use of these instruments 
was rapidly spread throu^out all Western Europe 
by the Itidian bankers and money-changers. Early 
bills of exchange contained no words of negotiability. 

tonded oomzncroo ouriod on by 
the maritime dtiee of Ita^. 
end of the south of Fnnoe ana 
Spain, under their oompara- 
tivelv free and weQ-adminia* 
terea p>vemment8. Weber in 
hia Rioerche auU' Origine e 
aulla NAtura del Contratto di 
Cambrio, published at Venice 
in 1810, states positively that 
such documents were in use at 
Venice in 1171; and a law of 
Venice of 1272 deariy dedg- 
nates biDs of exchange. The 
unpublished statute of Avig- 
non, of 1243. contains a para- 
naph entitled De Litteris 
Oambii. A statute of BiaiseOles, 
dated 1253, presents evident 
traces of them; and a transac- 
tion of this description is 
attested by a document of 
1256. relative to Endand." 
Reddle's Historioal^^w of 
Laws of Maritime Commerce. 



AH of the early specimens of 
these instruments which are 
extant are written in Italian, 
even when neither drawn nor 
payable in Italy. 

''The precise era of that most 
useful invention does not ap- 
pear to have been exactly 
ascertained; but that it origin- 
ated * * * in tiie usages 
and customs observed and in 
the regulations adopted at 
lairs, nom considerations of 
general security and conveni- 
ence, there is every reason to 
believe. And after it was once 
established upon a small scale, 
the utility and convenience oi 
the invention behooved gradu- 
ally to lead to its more exten- 
sive adoption, particulariy in 
foreign and maritime com- 
merce. Indeed, it seems proba- 
Ue tJiat bills of exchange, such, 
or nearly such, as we nave at 
p r e s en t, first came into seneral 
use in the ooum of tne e>- 



., Jl 
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NEGOTIABLE INSTRUMENTS- 

Section 3. Bills of Exchange. 

A bill of exchange is an unconditional order in 
writing for the payment of a certain sum of money 
absolutely and at all events.^ Bilk of exchange 
are either inland or foreign. An inland bill of exchange 
is one payable in the same state or coimtry in whidi 
it is drawn. A foreign bill of exchange is one payable 
in some state or coimtry other than that in which it is 
drawn. 

There are three original parties to a bOl of ex- 
diange: the drawer (who draws the order, or in other 
words, orders the payment of the money), the payee 
(in whose favor the order is drawn), and the cbawee 
(on whom the order is drawn). 

Section 4. The Obdeb. 

The most essential characteristic of a bill of 
exchange is the order to pay. No particular words 
are necessary, but there must be an absolute order to 
pay.* There must be something more than the asking 
of a favor,' or the conferring the authority to make 
payments if the drawee chooses to do so.^ 

* Some other definitions are m of » fpedfied person or to 

fc^ws: ''An unoonditknud bearer.'^ En^ish Bills of 

order from A to B direoting B Exchange Act^ Sec. 3. 
topavOacertainsumofmon^ ' * Patterson vs. Pomdexter, W A 

therein named." Byks on 8. (Pa.), 227, 40 Am. Dee.. 664; 

Bills. "An unconditional order Little vs. Sbokford, M. a U., 

in writing addressed by one 171, 22 £. 0. L., 280. 

person to another, signed by * EUar's Case, 1 Block, C. C, 828. 

the person giving it, requiring where the following was hela 

ibfb perK>n to whom it m not to be a bQl: ^Tlease to 

ad drcflsed to pay on demand, send £10 by bearer, as I am 

or at a fixed or detenninable so 01 1 cannot wait upon you." 

future tfane, a sum certain in * Ham&ton vs. Spottiswooaey 4 

money tr or to the oider Exdi., 200. 
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Section 5. Promissory Note, 

A promissory note is an unconditional promise 
in writing for the payment of a certain sum of money 
absolutely and at cJl events.' There are only two 
original parties to a promissory note, the maker (who 
makes the note and promises to pay the money) and 
the payee (in whose favor the note is made). 

Section 6. Essentials of Bills and Notes. 

Although bills and notes differ from each other 
in the nature of the contract created by each/ the 
law governing each is in most of its essentials the 
same. The common essential characteristics of these 
two species of negotiable instruments will be considered 
in the following sections. 

Section 7. Certainty op Terms. 

One of the most striking characteristics of the 
laws governing bills and notes is the necessity for 
certainty in the terms of the contracts. First of all 



* American and Eng. Ency. of 

Uw, Vol IV, p777. This is 
the definition of Chancellor 
Kent slightly modified. Other 
definitions are as follows: — 
"An open promise in writing 
by one penon to pay another 
person thereui named, or to 
nis order or to bearer, a speci- 
fied sum of money abeolutelv 
and at aU events." Danieb 
on Negotiable Instruments, 
Sec. &: "An uncondi- 
tional promise in writing made 
bfy one person to another 
signed by the maker, engaging 
to pay on demand, or at a 
fixed or detenninaole future 
time, a certain sum in mon^ 
to or to the order of a specified 
person or to bearer." Eng. 
Bills of Exchange Act, Sec. &. 

* "Bills and notes are governed 

*>y the same rules witn respect 



to the certainty required in 
their terms and their general 
elements, but, at its inception, 
a note diners from a bill m the 
parties thereto. Only the 
rights of the maker and the 
payee are involved in a promts* 
soiy note; when, however, 
the payee transfers the note 
to an mdorsee the similarity 
of the note to an accepted bill IS 
perfected; it is then an order 
from the payee upon the maker 
for the payment of money to 
the inobrsee: the indorser 
(payee) is the drawer, the 
maker of the note is the accep- 
tor, and the indorsee is the 
payee. Remembering this an- 
alogy, decisions witn regard 
to Klls may be applied mutatis 
mutandis to notes." Am. St 
Eng. Ency. of Law, VoL IV, 
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there must be certainty of payment. The order or 
promise must be for the payment of a definite sum 
of money, absolutely and under all circumstances. 

Certainty as to time of payment is essential 
to a bill or note, and any contingency in this respect 
will render the instrument containing it non-negotiable.^ 
Exceptions to this last rule exist in conditions sanc- 
tioned by commercial usage as to demand, present- 
ment, or sight,* and contingencies when the payment 
depends on an event which is boimd to ultimately 
happen.* 

The amoimt of the payment to be made must be 
certain at the time the order or promise is given. It 
is sufficient if the amoimt to be paid at any given 
time can be ascertained from the face of the note f but 
it is not sufficient that the amoimt payable is capable 
of being rendered certain at some future time.^^ 

Section 8. Necessitt for Payment in Monet. 

Except as modified by statutory provisions, bills 
of exchange and promissory notes must be for the 
payment of money only. 

^'Instruments ordering or promising the payment 
of a certain amount in specific articles," or in bonds, 
notes or checks," or ordering or promising the delivery 
of certain goods or chattels,^^ are not obligations for 
money, and consequently are not valid bills of exchange 
or promissory notes. But, by statute in many states, 
such instruments are given the qualities of negotiable 
instruments." 

* Protection Ins. Co. rw. Bfll, 31 * Smith vb. Crane, 33 Minn., 144; 

Conn., 539. 63 Am. Rep., 20. 

* American and Endiah Ency. of ^* Stillwell vs. Craig, 58 Mo.. 24. 

Uw, Vol IV, p. 90. » Peny vs. Smith, 22 Vt» 301. 

* Oiicago R. Eqmpment Co. vs. ^ Easton vs. Hyde, 13 Minn., 90. 

Merchants Bank, 130 U. S., ** Morris vs. Lymle, 73 Me., 88. 

268. «• Stewart vs. Smith, 28 Di., 307. 
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'^Mercantile paper may be given for the payment 
of a certain sum in denominations of foreign money/^ 
but whether an instrument payable generally in money 
or currency of a foreign state is negotiable is not 
settled/' " " 

Abill or note may be made payable in one particu- 
lar denomination or Idnd of money .^* 

Section 9. Negotiability. 

The most striking characteristic of both bills and 
notes at the present day is their negotiability. This 
quality, however, did not exist at first.^ 



* Kiiut Ti. HftmiHon, 12 Fad Rep., 

f Souther vs. Wallace, 20 Nova 
Soolia, £09; Id Can. Sup. Ct., 
717. 

■* Am. k Enc. Ency. of Law, Vol. 
IV, pTlOS. 

"• Gi^Tker vs. Renow, 43 N. Y., 

* "It now beoomee neoesaaiy to 
again near the aame 

. Qt of departure and trace 
the gradual recognition of the 
transferability of billa of ex- 
change. Hitherto we have ob- 
served no traces of a custom to 
make bills of exchange paya- 
ble to order or bearer. Just 
whoi this custom originated 
eannot be stated with certainty. 
It embodied a happy thought. 
That the bill 01 exchange 
should become negotiable waa 
indispensable to growing com- 
merce. Hartmann, a late Ger- 
man writer on bills of exdiange, 
statee that the first known 
instance of the endorsement 
of these instruments occurs in 
the Ne«>olitan Prannatioa of 
1607. Savary is s£d ^ the 
French writer, M. Nougier, to 
have assigned it to a later date, 
to-wit. 1620. In England the 
law of bills was somewhat less 
advanced than on the contin- 
ent, and we have good evidmice 
that bills were never, in Eng- 



land, made pavable to order 
or bearer until after 1622." 

"John Marius published, in 
1651, a small treatise concerning 
bills of exchange. It was r^ 
published about 1670 with 
some emendations and addi- 
tions. In the preface to this 
edition he says nis woik is the 
fruit of twentv^our years' 
experience as a Notaiy Public 
in the Royal Exchange of 
London." 

"It is to be infened from his 
preface that the usage and 
practice concerning bills of 
exchange were substantially 
the same in 1651 and 1670, and 
whatever advancee in theory 
his treatise shows over 
Malynes's earlier essay (1622) 
belongs to the period between 
1622 and 1651, rather than to 
the period from 1651 to 1670. 
This inference is corroborated 
by what we learn from other 
sources." 

"The strikmg feature of the 
bill of exchange in Biarius's 
paf;es is that words of negotia- 
Inhty have been inserted. He 
gives us a doaen specimens, all 
dated 1654. Each contains 
the words to A or order,' or to 
A or assigns.' The idea seems 
to be that 'or assigns' should 
be used if the rights consequent 
upon transfer are likdy to bo 
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Even today, 'Vhfle negotiability is the charac- 
terifitic quality of bills and notes, it is not essential 
to their validity.^ Non-negotiable instruments may 
be declared upon as bills and notes,^ have been held 
to import a consideration,^ and are entitled to days 
of grace.^ By indorsing such an instrument the 
payee becomes liable to the indorsee,* but the latter 

questioned in England. The 
other phraae belongs to bilb go- 
ing into foreign parte or drawn 
in a foreign language." 



"Another equaQsr striking 
feature ia that the custom of 
merohanta now includes biHs 
drawn in En|dand upon another 
oity within tne reaun. Mariua 
describes himself as a nq^Liy 
of twenty-four vean* standing 
lof both fa^V»^*^ ftnH outlana 
bOls. In 1608. John Trenchant 
had observed m his arithmetic, 
printed at Lvons. that real ex- 
change could onJ^ take J^ace 
betweoi cities subiect to amer- 
ent lords. Neither does 

Malynes give recognition to 
inland bitts. Muius takes 
some pains to vindicate their 
right to be jdaeed upon the 
same footing aa foreign bills. 
''A bill of exchange which shall 
be made for monm taken up 
in £dinboro\]|^ York, Bristol, 
Exon, Hymouth, Dover, or any 
other put of Endand or Scot- 
land, and payabb at London, 
is in all thmgi as effectual ana 
binding as any bOl of exchange 
made neyona the seas and 
payable here in Ekigland. 
• ♦ ♦ The inTand 
and outland biHs ouf^ to be 
esteemed of equal worth and 
the custom of merchants on 
both equally observed." 

"Both dasses of bills being 
made payaUe to order or as- 
rfgns. they were now trans- 
ferable by indorsement, or, as 
be caUs it in both cases, by 
asBicnment. He gives the fol- 
lowuig illustration of assign- 
ment py two successive holdm: 
'Pay the contents on the other 
aide hereof to Mr. Humfrey 
N.y or assigns, vahie of Mr. 



Joseph B., Rotterdam, Oct. 4. 
1654. RcgerC The second 
indorsement is briefer: 'Fay 
the contents hereof to Mr. John 
D. (Sigpied) Humfrey N.' 

''He carefully states the 
effect ci an indorsement in 
blank. It was sufficient to pass 
the title and authorise the 
holder to write a special in* 
dorsement to himsdf or a 
receipt in full over the signa- 
ture. 

"The effect of the abssnco 
of words of negotiability fai 
stated in these tenns: If the 
knll be made payaUe positivehf 
to such a man, and not to such 
a man or his assigns, or order, 
then an assignment on the bill 
will not serve the turn, but the 
money in the strictness of the 
letter must be immediately paid 
to such a man in ppTscm. and he 
must be known to be the same 
man mentioned in the bill of 
exchange, so that the num^ 
may not be paid to a wrong 
party, and so the acceptor 
forced to pay it twice. And if 
the bill be made payaUe posi- 
tively to such a man aa nath 
been said, such a man's name 
written on the bade side of the 
bill hi blank, is Ho sufficient 
warrant for another man to 
come (as in his name) to receive 
the money, but the man him- 
sdf , to whom the bill is paya- 
ble, must appear in person.'* 
Street's Foundations of Leeal 
Liabilities, Yd. II, pp. 354 
etseq. 

a CourBinvs.Ledlie,31IV.St.,506. 

« KendaU vs. Galvm, 15 Me., 131; 
52 Am. Dec., 141. 

« Arnold vs. Sprague, 34 Vt., 402. 

^ Reed vs. Mmphy, 1 Ga., 236. 

>■ Pistol vs. Warner, 19 Conn., 7. 
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cannot, independently of statute^ sue the maker or 
drawer," *• ^ 

In the case of Arnold vs. Sprague^ the Court 
said: ''It is not essential to the validity of a bill of 
exchange or promissory note that it should be nego- 
tiable. The advantages arising from the negotiability 
of such instruments were originally the reason why 
they were held to be exceptions to the general rule 
of the common law that cases in action were not 
assignable; hence it was once considered that nego- 
tiability was essential to such instruments. But for 
a long time, both in this country and in England, it 
has been held, and is now settled law, that they need 
not be negotiable.'' 

Section 10. Consideration. 

Between the immediate parties a consideration 
is as necessary in the case of a bill or note as in the 
case of any other kind of contract.^ One who signs 
or indorses a note after it has been negotiated does 
not incur any liability, unless there is some other 
consideration.*^ Bills and notes, however, are pre- 
sumed to be given for a consideration, and the biurden 
of proof is on the party alleging the contrary .'^ 

A Circuit court of the United States said on 
this point in lipsmeier vs. Vehslage.^' 

''This suit is based on a promissory note nego- 
tiable in form. The plaintiff sues as indorsee of said 
note. The ordinary rule of law governing paper of 
this kind is that it imports on its face a consideration, 

* DavMy8.Helm,34Mo.App.,332. •• Good vs. Martm, 95 U. S., 90; 

" Am. k Eng. EiMnr. of Law, VoL Harwood vb. luented, 20 lU., 

IV, pase 80. 367. 

« 34 Vt., ^. •» Bristol vs. Warner, 19 Conn., 7; 

" BouteUvB.Cowdmg,9Mafl8.,254; Whitney vs. Oary, 145 Mmi^ 

CSement vs. Reppaid, 15 Pa. 159. 

St, 111.. •• 29 Fed. Rep., 175. 
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in other words, that the party who gave the note 
entered into an obligation to pay the same, for pecun- 
iary reasons, whereby the payee would be entitled to 
recover on the face of the paper. This note was trans- 
ferred, as admitted, after maturity. If it had been 
transferred for value, to an innocent party, before 
maturity, the defenses that are submitted to you 
would not be considered. But it so happens, ad- 
mittedly, that this note was transferred long after 
maturity; consequently you are to determine the 
respective rights of the parties as if Mr. Beckerman, 
the payee in the note, himself was suing here. In 
other words, the equities of the original transaction 
are open for inquiry. 

'This note was given, it seems, February 1, 1878, 
negotiable by its terms — a note payable in one year, 
and transferred long thereafter to this plaintiff. 
Some very nice questions have been presented to the 
court, under the statute of the United States, as to the 
jurisdiction of this tribunal, concerning which, in the 
present aspect of the case, it is unnecessary to trouble 
you. The court decides that the party is rightfully 
in comi}, and consequently the matter is submitted 
to you, and the questions of fact are — 

''First, was there any consideration for this note? 
If not, you must find for the defendant. But the 
duty of showing that there was no consideration 
rests on the defendant. Notes of this character im- 
port consideration. In other words, the plaintiff is 
not bound to prove that the note was given for con- 
sideration, because, when a party signs paper of this 
kind, he admits, impliedly, that there was a good 
reason for so doing — a valid reason. Consequently 
the burden is cast upon the defendant to show that 
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there was no consideration. Notes sometimes may 
be given for the accommodation of the payee, or for 
any other than valid reasons. If so, it being the nature 
of a gift, the mere voluntary act from one to another, 
there is no obligation in law, if he chooses not to pay 
the note, for him so to do, by judicial process/' 

Section 11. Dblivert. 

No contract is made and no rights are created 
upon a bill of exchange or promissory note imtil its 
delivery." The delivery of such bill or note is in- 
cluded in its making.** Until delivery a bill or note 
is revocable and unenforceable.* By delivery is 
meant a transfer of the possession of ^e instrument 
with intent to transfer the title thereto, and the ac- 
ceptance thereof with the intention of receiving 
title."* 

Section 12. Days of Grace. 

''DajTS of grace are days added to the nominal 
time of pa3rment of all bills or notes except those 
impliedly or expressly payable on demand, and are 
computed by excluding the day of date and including 
the day of payment." "^ 

Days of grace were originally only allowed to the 
drawee of a foreign bill to allow him to provide funds 
for its payment. They were later extended by the 
common law to other forms of negotiable instruments, 
but have now been very largely abolished by statute. 

" Dexter SavingB Bank ve. Cope- *" Am. & Eng. Eik^. of Law, Vol. 

bud, 77 Me., 263. IV, page 202; Kinne ve. FonL 

•• Mitohdl VB. Conley, 13 Ark., 414. 52 Bi^. (N. Y.). 194; Curtis 

•B Hinsdale Collet» vs. Thomas, 40 vs. Gorman. 19 m., 141. 

Wis.. 601: Roberts vs. Ifo- ^ Norton on Bills and Notes, See. 

axath,38Wis.,62. 40. 
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AC5CEPTANCE OF BILLS OF EXCHANGR 

Section 13. In General. 

The acceptance of a bill of exchange is an 
agreement generally on the part of the drawee; but 
sometimes on the pBxt of some other party , to pay the 
bill absolutely according to its tenor, or according to 
special terms contained in the contract of acceptance.^ 
The holder of a bill has the right to demand a general 
and imqualified acceptance in writing upon the bill 
itself, and may refuse to accept any qualified accept- 
ance. 

''Where a draft is given directing the drawee to 
pay absolutely a sum of money to the payee it is the 
right of the payee to have an unconditional and un- 
qualified acceptance of the same; and if he chooses, 
without the consent of the drawer, to take a conditional, 
limited, or qualified acceptance of the draft, he there- 
by releases the drawer from all liability on the draft." ^ 

Section 14. LiABiLrrT of Acceftob and Drawer. 

The drawer of a bill is under no legal obligation 
to accept the bill, even if he is indebted to the drawer 
to the amoimt of the bill, or has funds of the drawer in 
his possession to that amount,' imless he has for a valu- 
able consideration expressly^ or impliedly* agreed 

> Ooz VB. National Bank, 100 XT. ■ Helm v. Meyer, 90 La. Ann., 043. 

S^ 712; GUik vs. Code, 4 Eaat, Where funds are sent to a pjer- 

57. eon for the purpoee of meeting 

* Gibeon ▼■. &nith. 76 Ga., 33. a bill drawn upon him. and he 

' See CSutty on Bilia, 28. retains same without objection 

^ Lainff vb, Barda;^ L B. A C, or promise to accept, it will be 

896; 83 C. h., 170* imfdied. 
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to accept it. When a drawee has thus agreed to accept 
a bill he is liable in damages for the breach of his con- 
tract/ the measure of damage being the inconvenience 
and loss caused to the drawer by the drawee's failure 
to accept.' 

Upon acceptance the drawer, now the acceptor, 
becomes the principal debtor and the party primarily 
liable for the payment of the bill.^ The liability 
towards the holder, of the acceptor of a bill of exchange, 
is the same as that of the maker of a promissory note, 
and is governed by the same rules.* 

The acceptance of a bill by the drawee admits 
everything essentially to the validity of a bill,*® in- 
duding the existence of the drawer, the genuineness 
of signatures," the inviolacy of the body of the bill,*' 
the capacity of the parties," the autiiority of the 
parties,*^ and that there were funds of the drawer in the 
hands of the acceptor.*^ None of the facts thus ad- 
mitted can be disputed in a suit by a bona fide holder 
for value, but as between the immediate parties to the 
instrument the true state of facts can be shown. 

Section 15. Who May Accept. 

Except in the case of an acceptance supra protest^ 
the acceptance must be made by the drawee of the 
bill, and acceptance by any other person is not permitted 
under the law merchant." An acceptance by the suc- 

* RiggB VB. Lmdsay, 7 Cranch (U. >* Bank of Commeroe vs. Union 

S!), fiOO. Bank, 3 N. Y., 230. 

' Fnhn vb. Royal Barb L. R., 5 >> Ward vs. Allen, 2 Met. (Man.), 

Ezeh., 92. 53. 

» Matter of Babooek, 3 Story (U. « Drayton va. Dale, 2 B. & C, 293; 

S.),399; Divers^ va. Moar, 22 9 E. C. L., 91. 

m., 331; 74 Am. Dec., 157; ^ Belknap vs. Davis, 19 Me., 455. 

Marsh vs. Law, 55 Ind„ 271. »• Byrd vs. Aricansas, 7 Ark., 321; 

* Oapital aty Ins. Co. vs. Quinn, Gillihan vs. Myers, 31 HI., 525. 

^ Ala., 558. -May vs. KeUy, 27 Ala., 477; 

" Jarvis vs. Wilson, 46 Oonn., 90; Heevan vs. Nash, 8 Minn., 407; 

33 Am. Rep., 18. 83 Am. Deo., 790. 
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oessor of an official upon whom a bill is drawn is not 
binding." 

Where several drawees are named in a bill it may 
be accepted by any one of the nmnber/* and the same 
18 true when a bill is addressed to two persons in the 
alternative.^ An acceptance can be made by an agent, 
but there is some doubt, in such casesi as to whether 
the payee is boimd to receive such an acceptance. 

Section 16. Acceptance, How and When Mads. 

An acceptance may be made either in writing or 
orally. If in writing, it is held that any form of words 
which do not in themselves negative the request of the 
bill should be treated as a valid acceptance.*^ The 
following have been held to constitute a vaUd acceptance 
when written on the bill: ''Seen;''« ' 'Presented ;'' » 
'1 will pay this bill/' ^ or simply the name of the 
drawee.^ An acceptance may be made on a separate 
paper; but in such cases the acceptance must be 
dear and unequivocal." 

''In jurisdictions where acceptances are not re- 
quired to be in writing, or the statutes do not otherwise 
modify the common law, parol acceptances, if assented 
to by the holder, are permitted. A parol acceptance 
is any form of words used by the drawee \diich by rea- 
sonable intendment can be made to signify that he hon- 
ors the bill. There are some limitations to this rule. 
These words exe to be addressed to the drawer or 
holder. They must be assented to by the holder. 

>* Smld^ VB. McKay, 6 W. 0. Q. * Norton on Bfllf and Notat, Sac. 

B. (U. S.), 656. 49: Fmtmm on Bfllt and NoUt, 

» Smith VI. MiHon, 133 Ma»., 369. 282. 

» Mountitephen vs. Brooke, 1 B.& * Ward vb. AUen, 2 Met. (Ma«.), 

AkL, 224. 53. 

• Ledie m HastingB, 1 Moodj & ^ SpMr vs. Pratt, 2 HIU (N. Y.), 

R., 119. 582. 

" Bamet vs. Smith, 10 FVort (N. ** Coolidga vs. PayKm, 2 Wheaton, 

H.), 256. 66. 
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32 BILLS AND NOTES. 

They must relate to an existing bill, for, if they per- 
tain to a future bill, they will not be deemed an accept- 
ance. They must be unequivocal, for, if they are 
equivocal, they will not be deemed an acceptance/' ^ 

An implied acceptance may result from any ac- 
tions on the part of the drawee which justify the holder 
in drawing the conclusion that the drawee intends to 
accept the bill. 

An acceptance of a bill may be made before the 
instrument has been completed as a bill of exchange,'^ 
or after the maturity of the bill,* in \diich latter case 
it is construed as a promise to pay on demand.*^ 
A bill may be accepted after the death of the drawer.* 

Section 17. Acceptance Supra Protest. 

An acceptance supra protest, or for honor, is an 
acceptance of a bill after protest, by a stranger to the 
bill, for the benefit of all subsequent parties, and for the 
protection of the credit of some party to tlie bilL An 
acceptance supra protest creates a conditional agree- 
ment to pay if the original drawee does not, and may 
be made either after dishonor for non-acceptance, or 
after protest for better security after acceptance. 
This last form has been described as follows: 

''The custom of merchants is stated to be that if 
the drawee of a bill of exchange abscond before the 
date when the bill is due, the holder may protest it 
in order to have better security for its payment, and 
should give notice to the drawer and indorsere of the 
absconding of the drawee; and if the acceptor of a 

* Norton <m Bflla and Notes, ptft * Wynne ve. Raikes, 5 Eait, 621; 

98. Stookw^ VB. BramMe, 3 Ihd., 

* FUtOmiA Bank m Neal, 22 428. 

How. C&. S.). ©7; Hoppa ▼■. • Grant ▼■. Shaw, 16 ICaaa., 848: 

Savage, 69 M&., 618. 8 Am. Deo.. 142. 

^ •• CutU va. Peildna, 12 liaae.. 2M. 
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fordgn bill become bankrupt before it is due, it seems 
the holder may also in such case inrotest for better secur- 
ity. The neglect to make this protest will not affect 
the holder's remedy against the drawer and indorsers, 
and its principal use appears to be that by giving 
notice to the drawer and indorsers of the situation of 
the acceptor, or by \diich it is become improbable 
that payment will be made, they are enabled by other 
means to inrovide for the pajrment of the bill ifbea 
due/'*' 

• OhiUj oo KII0 nd Notes, 88S. 
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Chaptek IV. 
INDORSEMENTS. 

Section 18. In General. 

In its most general and literal signification, an 
indorsement is an incidental or subsidiary writing upon 
the back of a paper or document to the contents of 
which it relates or pertains. 

''In Commercial Law an indorsement is the 
signuatre of the payee of a note, bill or check, or that 
of a third person, written on the back of the note or 
bill in evidence of his transfer of it, or his assuring 
its payment, or both. 

''In its strictly technical sense the term ^dorse- 
ment' is applicable only to negotiable paper, but in 
common parlance it is applied indifferently to bcmds, 
bills and promissory notes, whether negotiable or 
otherwise/* * 

"The contract of indorsement is not an inde- 
pendent one, but a parasite which, like the chameleon, 
takes the hue of the thing with which it is connected. 
Attached to commercial paper, it becomes a commer- 
cial contract, operating as a contingent guaranty 
of payment, and a transfer of the title where the 
paper is n^otiable; attached to any other chose in 
action, it becomes an equitable assignment of the 
beneficial interest without recourse to the assignor.'' ^ 

Bills and notes payable to order can only be 
transferred by indorsement/ Bills and notes payable 

1 Amflfiean and Eng . Eocy. of 'An equitable tHle, bowvver, mtj 

Law, VoL IV, pan 256. paw without indonement bjr 

* Pattenon va. P^maeater, 6 W. de men delivenr. 
&,227; 40 Am. Dee., 654. 
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to bearer may be transferred by either indorsement 
or delivery. Strictly speaking there can be no indorse- 
ment of non-negotiable instruments. 

Section 19. Method op Indorsement. 

The proper and ordinaiy method of indorsement 
is by writing upon the back of the instrument,^ an 
indorsement) however, may be made on the face of 
the note.* In case of two indorsements on opposite 
ends of a note, the presmnption is that the payee 
is first indorser, r^ardless of the respective position 
of the names.* The indorsement must be on the 
instrument itself f a separate writing may constitute 
an assignment, but not an indorsement.* 

An indorsement must be in writing,* but no par- 
ticular form of words is required.^* In Herring vs. 
Woodhill " the Court said on this point: 

''The first point made in this case is, that the 
note was not properly indorsed, the transfer being 
on the face of the note. Literally, indorsement means 
a writing indorsed upon the back of the bill or note. 
But it is well established, that thou^ such is its 
import, it may be made on the face of the bill, and 
niunerous indorsements may be made on a separate 
paper called an allonge. Yarborough vs. Bank of 
England, 16 East, 12; Rex vs. Bigg, 1 Strange, 18; 
Stoiy on Promissory Notes, sec. 121; Gibson vs. 
Powell, 6 Howard (Miss.), 60. And any form is 
sufficient which manifests an intention to transfer the 
note. Morris vs. Bird, 11 Mass., 436. 

• Eon VB. Hailerigg. 11 Ind., 443; • National Bank vs. Leonaid, 91 

71 Am. Deo., 360. Ga., 805. 

* Sbain ys. Sullivan, 106 Oal.. 206; • STracuae Third Nat. Bank ▼■. 

Herring va. Woodhill, 20 BL, Oaik, 23 Biinn., 263. 

02. * DouglaM va. Wilketon. 6 Wand. 
> Amat m Bvmarda, 86 Pa. St., 90. (NT Y.), 637. 

T WilliamavB.Oibom,76Ind.,280. » 29 BL, 02, 00. 
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^Tins indorsement is in the form of a guaranty, 
and 18 sufficient to convey and transfer the title in 
the note to the holder as an indorsement. Heaton 
vs. Hurlbert, 3 Scam., 489; Partridge vs. Davis, 20 
Venn., 499. This principle is well established. '^ 

The indorsement must be signed by the indorser/^ 
but no particular form of signature is necessary. A 
stamped indorsement is sufficient," as are also the 
initials^^ or mark of the indorser.'* Even figures 
written upon the back of a bill or note have been held 
to be a sufficient indorsement." 

Section 20. Fobms op Indorssment. 

An indorsement in blank is one where the indorser 
merely writes his name on the instrument. Such an 
indorsement renders the instrument payable to who- 
ever may hold it." A bill or note indorsed in blank 
is equivalent to one payable to bearer. 

Any bona fide holder of a bill or note indorsed 
in blank may write over the name of the indorser his 
own name or any contract consistent with the charac- 
ter of the indorsement, thus restricting the character 
of the indorsement." 

An indorsement in full is one containing the 
name of the person to whom payment is to be made. 
Such a note can only be collected by the payee named 
or his indorsee, and can only be transferr^ by another 
indorsement." 

" Uyen ▼■. Wrif^t, 33 m., 284. thougji it wm ihowii that tlM 

» Lynn Pint Nai. Bank va. Smith. indoner eouki write. 

132 Ma».. 227. " Peacock va. Rhodaa. 2 Douff 

M Merdiianta Bank Ya. ^aoar, 6 633; Grant Ta. Vau^ian, I 

Wand. (N. Y.), 443. Burrowa, 1516. 

•* QmV ▼*• ^^^^» ^ ^ ^'» ^^^» " RuanQ va. Langatafie, 2 Doi«., 

** Brown VB. ^itchera, etc., Bank, * Edie va. Eaat India Cb., 1 W. 

6 HiU (N. Y.), 443, where the Bl., 205; Hodget va. Adam^ 

figmea "1, 2, 6" weie hekl to 19 Vt., 74. 
eonatitute an indonwment, al- 
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An indoraement without recourse is one by \diich 
the indorser exempts himself from liability to the 
holder upon the dishonor of the bill or note. Such 
an indorsement leaves the indorser stiU liable upon 
the warranties existing in all cases of indorsement, such 
as the warranty of the genuineness of the signatures.*^ 

A conditional indorsement is one where the title 
does not pass until the condition mentioned in the 
indorsement is fulfilled. 

A restrictive indorsement is a transfer of the 
title either for the purpose of collection, or to be held 
in trust. The first purpose is secured by such indorse- 
ments as 'Tor deposit/' or 'Tor collection;'' and 
the second by such indorsements as 'Tay to A on 
order for account of B/' or 'Tay to A for my use." 

Section 21. Dual Character of Contract of In- 
dorsement. 

The contract of indorsement (except in a few 
special instances elsewhere discussed) is in reality 
a double contract. There is first an executed contract 
operating to transfer to the indorsee such title to the 
chose in action as the indorser possesses, and secondly, 
an executory contract by which the indorser imder- 
takes that the bill or note shall be paid at maturity.^ 
The liability of an indorser under such executory 
contract will be discussed in the next chapter. 

Section 22. Anomalous Indorsebcents. 

An anomalous indorsement is treated in a section 
by itself for the reason that it is not strictly an indorse- 
ment, but in reality more nearly a guaranty. This 

* Hannum vi. Riohardion, 48 Vt.. ^ See Minor on Oonflkt of Lftwi. 

608; GhftUiM ▼■. HoQrum, ^ See. 165. 

Kui., 167. 
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form of indonement arises where the indorsement 
IS made before the delivery of the bill or note to the 
payee. 

''A person whose name b on the back of a bill or 
note, transferable by delivery, or payable to bearer, is 
to be deemed an indorser. 

^'A person signing on the back of a bill or note 
payable to order before the payee is prima fade 
presumed to be a second, indorser, and not liable to 
the payee; but this may be rebutted by showing 
that his indorsement was given to give the maker 
credit with the payee, and he thus becomes liable as 
first indorser, the payee being permitted to indorse 
to him without recourse/' * 

* Motion on BOIt and Noto«, Seoi. 07 
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Chapter V. 
LIABILITIES OF PARTIES. 

Section 23. In General. 

The liabilities of the drawer and acceptor of a bill 
have already been considered.^ The liabilities of the 
other parties to bills of exchange and promissory 
notes will be taken up in the following sections. 

Section 24. The Maker of a Proiossort Note. 

The contract of the maker of a promissory note 
is the simplest of all the various contracts of the 
different parties to bills of exchange or promissory 
notes. The maker of a note is the party primarily 
liable thereon, and his contract is to pay it according 
to its tenor.' When there are two or more makers to a 
note, their liability is joint or several according to the 
wording of the instrument.' The maker of the nego- 
tiable promissoiy note, by making it, admits the 
existence of the payee, and his capacity to indorse the 
note.* 

'HVhere the maker of a note draws it payable to a 
real person, and forges his indorsement, and puts the 
note into circulation, in an action by a bona fide 
holder against the maker proof of the indorsement is 
unnecessary; the maker will be estopped from sa3ring 
it was not genuine."* 

* See Seetkm 14. Am. A Etac. Edcj. of Iaw Vo 

* Ghabnera, BiOiof EzehannLAii. IV, p. 474. 

88; Walton vs. ICaeooll, 13 « Walke ve. Kuhna, 109 Ind. 318. 

M. A W., 463. * Meaeher va. Fori, 3 Hffl L. (|L 



Gar.)f 227. 
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Section 25. Liability of Indorsers. 

The modem doctrine as to the liability of indorsers 
is a comparatively recent development in the law. 

'*The principle that the indorser of a bill of ex- 
change may be held liable thereon when the paper 
is dishonored was - apparently not generally accepted 
as a part of the custom of merchants when Marius 
published the second edition of his book (1670). It 
was shortly accepted, however, by the law courts. 
This event is worthy of more than passing notice. 

"In Oaxton vs. Swift (1685),* the chief justice 
thought liability of the indorser might be deduced 
from principles of equity. The indorser is chargeable 
because, if he makes an indorsement upon a bad bill, 
it is equity and good conscience that the indorsee may 
resort to him to make it good. 

"In Sir Bartholomew Shower's report of this 
case, we find the able argument made by himself in 
favor of charging the indorser after the drawer had been 
successfully sued, but without satisfaction of the 
judgment. Among other things, in the course of this 
argument, it was said: 

" The necessity of trade and commerce, and the 
usefulness and convenience of transferring money by 
bills of exchange, has introduced the same; and the 
civil law allowing them in other nations has occasioned 
their approbation here; and amongst them the rule is, 
vbi literae excambii non habiurunt effectum, duret 
prima obligatio, and I think the same rule ought to 
hold with us. This and every indorsement is as a new 
bill of exchange, and has all the requisites and parties 
that a bill has, .... and a man that has a 
bill indorsed has, as it were, two bills for the same sum; 

• 3 Mod., 86; 2 Bbow, 494. 
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and it is most true this action is not joint, and cannot 
be brought both against the drawer and indorser, 
for that the assumptions are at several times, and upon 
distinct considerations/* All of the judges, however, 
e:xcept the chief justice, concurred in giving judgment 
for the defendant; but this decision was subsequently 
reversed in the Exchequer Chamber. The point for 
which Shower contended was thus accepted as law.^ 

'The reason assigned for fixing liability upon the 
indorser is that by vnriting the indorsement he virtually 
and in fact draws a new bill. It will be perceived that 
this reasoning applies to the indorsement of a bill not 
containing words of n^otiability as well as to those 
made payable to order or bearer. Accordingly, if a 
bill or note is made payable to B, without more, and B 
indorses this instrument to C, the latter, upon non- 
payment of the bill, can sue his indorser, though of 
course he has no right of action against the party 
primarily liable, for the reason that the contract is not 
transferable by its terms.'' • • 

The liability of the indorser in case of the dishonor 
of the bill or note is now settled beyond dispute. It is 
also settled that the obligation of the surety is a new 
and independent contract subject to the law of the 
place where the contract is made.^^ 

The indorser is not released by the invalidity of 
the instrument.^^ 

'The natiure of the obligaticm of an indorser is 
very different from that of a surety. The surety's 
oblation is not an independent contract, but is 

* Cboton VI. Swift, 1 Lutw.. 878, * Aymar vb. Sheldon, 12 Wend. 

(N. Y.), 439; National Bank 



• Hodges VB. Steward (1091), 1 va. Qreen, 33 Iowa. 140. 

S3kj 125. " Morford ve. Davis, 28 N. Y., 481; 

* Street^s Foundations of Legal Neil's Succession, 24 La. Ann.» 



liability. Vol. II, pp. 376-7. 



Digitized by V:iOOQIC 



44 BILLS AND NOTES. 

identical with that of the maker, and ordinarily what- 
ever defenses the principal succeeds in making inure 
to the benefit of the surety. But the obligation of the 
indorser is a new and separate contract, which may be 
valid and subsisting although the contracts of the 
other parties to the instrument be totally void. So 
distinct are the contracts of the maker and the indorser 
of a note, that, in the absence of statute, they cannot 
be joined in the same action/' ^ 

Sechon 26. Indorser Without Recourse. 

An indorser without recourse is liable only on the 
warranties held to be made by all transferers,^ and 
on his misrepresentations.^^ 

Section 27. Inability of Accommodation Parties. 

The accommodation party to a bill or note may 
hold the position either of maker, drawer, or indorser. 
To all persons except the person accommodated the 
accommodation maker or indorser is liable to the 
same extent as if he was a maker or indorser for a 
consideration. Knowledge of the mere want of con- 
sideration between the original parties is not sufficient 
to prevent a purchaser from becoming a bona fide 
holder.^* The accommodation party is of course never 
liable to the accommodated party, no matter what 
their respective relations upon the paper may appear 
to be; and if the accommodation party is compelled 
to pay the bill or note he has a right of recovery against 
the accommodated party, 

tt Am. ft Eng. Enpy. of Law, Vot >• Hwton vb. Scalei. Minor (Ala.}» 

IV, p7478. 166. 

HMinum vii. Richaidwn, 48 Vt., ^ Punier vn. Field, 76 Hun., 229; 

MS. 27N.Y.Supp.,7d6. 
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Chapter VI. 

TRANSFEit OF NEGOTIABLE INSTRUMENTS 

AND THE RIGHTS OF BONA FIDE 

HOLDERS FOR VALUE. 

SEcnoN 28. Transfers. 

Tlie transfer of a bill or note is either the assign- 
ment or devolution of the right to its enforcement.^ 
The four methods of transfer are: (1) by assignment; 
(2) by operation of law; (3) by indorsement; (4) by 
delivery. 

A transfer by assignment takes place where the 
transfer is made by a separate vniting. The peculiari- 
ties of the law governing indorsement do not apply in 
the case of assignments, and the assignee merely steps 
into the place of the assignor.' 

Title passes by operation of law in the following 
cases: 

(a) 'The death of the holder, where the title vests 
in his personal representative, or 

(b) 'The bankruptcy of the holder, where the 
title vests in his assignee, or 

(c) ''In some jurisdictions, where the holder is an 
unmarried woman, on her subsequent marriage the title 
vests in her husband, or 

(d) "In some jurisdictions the title to a bill or 
note transferred to a married woman vests in her 
husband, or 

(e) "Upon the death of a joint payee or indorsee 

* Norton on BiOa and Notes, Sec. Kleeman vs. Frislde, 03 HI. 

84. 482; WOlit vs. TnmUy 18 

• LittlefieldTi.B«ik,97N. J.,681; liasi.^ 204. 
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the title vests at once in the survivor or survivors/^ • 
Transfer by indorsement has akeady been dis- 
cussed/ 

A bill or note payable to bearer may be transferred 
by mere delivery witibout indorsement. 

Section 29. Validity of Bills or Notes between 
Immediate Parties. 

As between the immediate parties to any bill or 
note, any defense can be set up which would invalidate 
any ordinary contract. 

Section 30. Bona Fide Pxtrchasers for Value. 

The above rule does not apply in the case of retnote 
parties. A bona fide purchaser for value may hold a 
bill or note free from a defense which might have been 
set up against a prior party. 

To be a bona fide holder for value, a person must 
either have given a valuable consideration for the bill 
or note and taken it without notice of facts which 
impeach its validity between antecedent parties, or 
have received the instrument from a bona fide holder. 
After a bill or note has once passed into the hands of a 
bona fide holder, it will not become invalidated upon a 
subsequent transfer merely because the new holder 
did not give a valuable consideration to such bona fide 
holder, or had knowledge of facts which would have 
been a defense between the parties antecedent to the 
bona fide holder. 

Section 31. The Valuable CoNsmERATioN. 

The holder of a biU or note, to take it free from 
defenses, must have given something of value for it. 

• Norton on BiDi tnd Notes» Sec « See Chapter IV. 
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The exact amount paid is immaterial except as evidence 
to be considered on the question of good faith.* A note 
given in payment of a contemporaneously contracted 
debt is given for a valuable consideration. Where a 
bill or note is given before its maturity in payment 
and extinguishment of a pre-existing debt it is gen- 
erally held to have been transferred for a valuable 
consideration/ but there are some authorities to the 
contrary. 

''A distinction is sometimes drawn, more es- 
pecially in New York, betiyeen cases where negotiable 
paper is received in absolute payment and extinguish- 
ment of a precedent debt and those wherein it is 
received in mere noijoinal or conditional payment, the 
right of the creditor to proceed upon the original 
indebtedness after the maturity of the paper remaining 
unimpaired. In the former case the creditor is un- 
affected by equities of which he has no notice. In the 
latter he holds subject to such equities.'' ^ • 

When a bill or note is transferreci before maturity 
as collateral security for a debt contemporaneously con- 
tracted, the transferee is regarded as a bona fide holder 
for value,* and is entitled to hold the same even against 
a subsequent attaching creditor or payee.^* 

Where a bill or note is given as collateral securiiiy 
for the existing debt of a third person, there must be 
a definite agreement for forbearance, or some other 
circumstance of detriment to the creditor or advantage 

* Swift ▼s.TyKm, 16 FM.(n.S.)»l; ' Rom vb. Brotheraon, 16 Wend. 

Biumum vs. Bamum, 8 Goim.. (N. Y.). 77; Ferrii vs. Ravid, 

400. 21 Am. Deo., 689. 87 Tcnn., 886. 

• Tbwnatey^ys.^ Sanu«U,_2 Pet. * Am. k Ed|. Enoy. of Law, VoL 

* Exfthange Bank vs. Butner, 60 



CM,) (U. SA 170: Bush vs. 

F^okaidL 3 Barr (Del), 386; 

Pay vs. Blackstone, 31 lU., 688; 

Draper vs. CoYrieB, 27 Kan., ..«»» ,^. ^.^^^ ^ «^. «., . 

484. ^ Davis vs. Cfet^n, 69 Mo., 609. 



Payvs.&aclc8tone,3lful,688; Qa., 664; Belnioiit Branob 

Dfaper vs. CowitB, 27 Kan., Bank vs. Hoge, 36 N. Y.. 66. 
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to the debtor, in order to render the creditor a holder 
for value," 

Section 32. Notice. 

In order to constitute a person a bona fide holder 
for value, he must in addition to having acted in good 
faith, and having given a valuable consideration, have ^ 
taken without notice of the existing defenses. 

The notice may be either express or constructive. 
Constructive notice may arise either from the face of 
the bill or note, or from extrinsic circumstances. An 
indorsement, 'Tor the accoimt,'' of indorser, gives 
notice of the lack of right of the indorsee to use it for 
his own purposes,^' but an indorsement without 
recourse is not sufficient to put the holder on inquiry 
as to equities between original parties.^' 

The notice, whether express or constructive, need 
not particularize the defect; it is sufficient if it is 
enough to put an ordinary prudent man on his guard.^^ 

The fact that interest on a bill or note is overdue 
is not of itself sufficient to constitute notice. A notice 
to an agent is a notice to his principal in this class of 
contracts as in others.^ The holder of a bill or note 
takes it unaffected by public records not referred to in 
the instrument.^* 

Section 33. Overdue Paper. 

The doctrine of bona fide holders for value only 
applies to negotiable instruments before their maturity. 

u Sumwalt vs. Ridgdy, 20 M<L, ^ Norwegian Plow Co. vi. Munfler, 

107: Bianafield ▼■. Corbin, 2 62 Kan^, 37; Pittsburg Buik 

CusL (Mass.), 151. vs. Whitebead,10WatU (Fk.), 

^ Trettal vs. Barandon, 8 Taunt 397. 

100; 4 E. C. L., 36. •• Myers vs. Hasaid, 4 MoChurr 

>• Bisbhis vs. Graham, 14 Ri. St., (U. 8.), 04: 60 Fed. Rep., 166^ 

66: K 63 Am. Deo., 610. Warren County vs. Mmj, 97 

•• Whatey vs. NeiU. 44 Mo. App., U. S., 96. 
816; Myers vs. Beaier, 30 Neb., 
280. 
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The holder of overdue n^otiable paper alwa]^^ takes 
it subject to all equities existing between the original 
parties. The mere fact that the bill or note was not 
paid when due constitutes sufficient notice to put the 
holder on his guard.^^ 

" Dowiivi.HaIlnic,4B.ftO.,3aO; HL, 642; Hinflkl^ til UnkiD 



10 £. G. L., S47; Momn y. PiM. R. Go., 120 Ma«.. O 

United SUtM. 113 U. 87476: S7 Am. R^., 207. 

Townpr ▼•. McfMland, 110 



T^XlX^-4 



Digitized by V:iOOQIC 



Digitized by V:iOOQIC 



Chapter VII. 
PRESENTMENT AND PROTEST.* 

SECnON 34. PRESENTBfENT IN GENERAL. 

There are two presentments to be made by the 
holder of a bill of exchange, the presentment for accept- 
ance and the presentment for pajrment. The former is 
properly made any day before the day of maturity o( 
the bill is reached; the latter, the presentment for pay- 
ment, is properly made on the day of the maturity of 
the bill. Where the right of presentment for accept- 
ance is delayed until the day of maturity, then the ri^t 
to present for acceptance is merged in the ri^t to de- 
mand payment. The only presentment to be made of a 
promissory note is the presentment for payment. 
Presentment for acceptance and payment is a prerequi- 
site to charge the persons secondarily liable on the bill 
of exchange, and presentment of a note at maturity 
for the payment of the same is necessary to charge 
those secondarily liable on the note. 

Section 35. Essentialb of Presentment for Ac- 
ceptance. 

In connection with the subject of presentment for 
acceptance it is necessary to consider by whom and 
to whom presentment should be made; the place of 
presentment; and the manner of presentment; the 
time of presentment; and when presentment would be 
necessary. It may be said, then, that presentment 
should be made by the holder in person or by his duly 
authorized agent. The presentment should be made 

• Obapl« vn It written bySlMltey B. Nelt&or. 
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to the drawee or his duly authorized agent. A bill 
drawn against a partnership firm may be presented to 
any one of the partners, but a bill drawn against 
several persons not doing business as partners should 
be presented to them aU, but if the first person to whom 
it is presented refuses to accept, this would render the 
acceptance by the other of no avail;so it would seem 
that the dishonor by the first presentment and de- 
mand would give the holder the right to treat it as a 
dishonor/ Where the presentment and demand are 
made to the agent of the drawee care should be eioer- 
dsed by the drawer in determining whether the agent's 
authority extends to the acceptance or non-acceptance 
of the paper. 

As to place of presentment for acceptance; it 
may be made either at the drawee's place of business, 
if he has a place of business, or at his domicile. As 
to the manner of presentment, it may be said the holder 
on making presentment should have the bill in his pos- 
session and should exhibit it and should demand the 
acceptance of the same.* This is only fair to the drawee, 
as he may then determine whether under the circum- 
stances of the matter he will dioose to elect to accept 
or not to accept the paper as drawn. If, however, 
the drawee does not ask to see the bill, a failure to 
exhibit it would not on that account discharge the 
drawer and indorsers on the bill having been protested 
for dishonor.' 

When a bill is made payable at a stated number 
of dB,yB after sight, or at sight, it should be presented 
within a reasonable time or without unreasonable delay. 
A bill of exchange payable on demand does not require 

* Bbaj on BiDi and Note, Ste. * Fall River Union Bank va. Wn. 

220. laid, 6 Mete.. 216. 

• FSiher va. Bedkwiih, 10 Vt., 3L 
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presentment for acoeptanoe/ Presentment for accept- 
ance should be made when presented at the place of 
business of the drawee during business hours. Pre- 
sentment at a bank should be during banking hours. 
If presentment is made at the house, then a presentment 
made any time before bed time, the hour of retiring, 
is good.' 

The hour of presentment is only material where no 
answer is received. If an answer is actually received 
at any hour, the presentment will then be good.* 

Bills payable on demand, or those instruments 
whidi are made payable a number of days after date, or 
bills payable on a day certain, need not be presented 
for acceptance; a presentment for payment alone is re- 
quired.^ 

It is, however, the better practice to present a 
bill for acceptance even though it is payable at a future 
day certain, as in this way it can be easily ascertained 
whether it will be honor^, and also to secure the ac- 
ceptor's liability.* 

SscnoN 36. Presentmbnt fob Payment. 

Anyone who is a bona fide holder of a promissory 
note, or a bill of exchange, may present it for payment 
on the maturity of the paper. But the possession of 
paper by one person which is unindorsed, where it is 
made payable to the order of another, would not give 
the holder a right to demand payment as a bona fide 
holder.* 

Where the holder can, however, show by extrane- 
ous evidence his ownership of the paper, as for instance 

«Townifeyvi.SuiiiniIl,2P«t..l70. * Daniels on Negotiable Inalni- 

* Skehon vs. Dustin, 92 Ql., ^. ments. Vol. 1, Sec. 454. 

* Stonr on mOB, Sec. 237. • DouUecby vs. Kim, fiO N. Y., 

* BatcheUor vs. Priest, 12 PSsk., 413; Banett vs. RincioU, 80 

389. Ey.,280. -— ••— 
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an assignment of the paper, he may demand payment 
of the same and the person to whom it was presented 
could not insist on the indorsement.^ 

Where the ownership of the paper passes to the 
administrator by the death of the owner the adminis- 
trator properly makes his presentment; so on the bank- 
ruptcy of the holder his assignee takes his place for 
the purpose of demanding payment of the paper.^^ 

SxenoN 37. WmcN the Maker of a Note or an 
Acceptor of a Bill is Dead. 

When the person primarily liable on a note or 
bill is deadi as the maker of a note, or the acceptor of a 
bill, then presentment for payment should be made 
to the personal representative of deceased maker or 
acceptor, if there is a personal representative appointed; 
if not, then presentment should be made at the place 
where the paper was payable if a place is mentioned, 
otherwise presentment should be made at the domicile 
of the deceased.^* Where the persons primarily liable 
are partners and one of the partners is dead, then pre- 
sentment should be made to the surviving partner.^ 

A person making a presentment for payment 
should exercise due diligence in any event, and he 
should endeavor not to time his presentment so as to 
make it impossible for the one to whom presentment 
IS made to meet the pajrment, nor should he manage 
the presentment so as to take the maker or acceptor 
off his guard. Presentment at an improper place or 
at an improper time would be a nullity .^^ Where 
presentment is fixed at a particular place, it need not then 



- ^wmmi VB. Wamn. 25 Mkh.^ 9. >* Gkyun County Bank vb. Hunt, 

^ 1 Ftaooi. N. ft B., 860. 2 Hm, 636. 

** SUoy on KotM, Sao. 263. ** Jchnmm ru. Haigjit, 13 Johna., 

470. 



Digitized by V:iOOQIC 



PBEBSNTICENT AND FBOTE0T* 65 

be a personal preeentm^it on the maker or aoo^tor; 
presentment at the place named is sufficient. A de- 
mand of payment is a usual essential where the 
paper is payable general^i but this would be un- 
necessary where a demand would be impracticable or 
impossible; as, for instance, where the mal^ or acceptor 
has absconded, or in case where he has no known place 
of residence/* 

SscnoN 38. Eftect of Failure to Present a Bill 
OR Note for Payment. 

Briefly it may be stated that a failure to present 
a promissory note or a bill of exchange for payment 
at the proper place on the day of maturity will dis- 
diaige the persons secondarily liable on the paper, and 
will further rdieve the maker or acceptor from the 
liability of payment of further interest on the paper, 
if the maker or acceptor was prepared and stood ready 
to meet the paper according to the terms of the same, 
as stipulated in the note or bill. The maker or acceptor 
would not, however, be relieved from liability to pay the 
principal tnxm named in the note or bill. As to the prin- 
cipal sum, the maker and acceptor continue to be liable 
at all times and everywhere for its pajrment within the 
period of the statute of limitations. The instituting 
of a suit against the maker or acceptor is suffid^it de- 
mand as to them.^* So far as the drawer of a bill or 
the indorser of a note or bill is concemed, the holder is 
held to the strictest liability in the matter of presenting 
the paper on the day of maturity and comid3ring with 
the other terms of the note or bill.^^ 

* Wbiiiier ▼■. GnffAin, 3 QraeoL ^ Johamm ▼■. lU^, 18 Jolat^ 

82. 470. 

* JftdnoQ VI. Fmdb&r, 13 Oomk 

342. 
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Sbction 39. NoncB of Dishonor. 

If the holder of the n^otiable paper has pree^ted 
the same for payment, and it has been dishonored, 
the duty is then on the holder to give notice of the 
dishonor to those who are secondarily liable on the 
paper, that is to the drawer and indorser of a bill and 
the indorsers of a note. A failure to give this notice 
will discharge the drawer or the indorser as the case may 
be. Persons secondarily liable on the paper are entitled 
to this notice at once, in order that they may take steps 
towards protecting their own interests in the premises.^* 
But the principal reason for the rule is the condition 
that the rule of the Law Merchant itself impoeed, 
namely, a compliance with the conditions precedent of 
presentment and notice in order to bind the indorser 
or the person whose liability is secondary.^* 

The holder's failure to give this notice of the 
non-payment of the bill or note fails then to perform 
the condition precedent to his right to recover; he can- 
not, therefore, bring suit against those who become 
parties to the paper, rel3ring on the right of perform- 
ance of these conditions precedent. It is, therefore, the 
rule that the drawer or indorser who has not been sent 
the notice of dishonor may not only claim a discharge 
on his liability on the note, but also on the liability upon 
the consideration of the transfer of the paper.^ 

Sechon 40. How THE NoncE Should be Given. 

The notice may be given either orally or in writing 
and should be given to any person upon whom the 
holder wishes to fix a liability ; he may, therefore, notice 

* Stewart vi. Millard, 7 Ladb^ 378. ** Woodoodc vs. Bennett, 1 Cow., 

" MuflBon VB. Lake, 4 How. (U. S.), 711. 

262. 
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all or anyone of the indorsere. The notioe must be 
dispatched within twenty-four hours after the dishonor 
of the paper where the parties leside in different places. 
A personal notice must be given either in writing or 
verbally where the parties reside in the same place.* 

Section 41. What the Notice Should Contain. 

Where the notice is oral or written, it should be 
sufficient to apprise the person to be charged of the 
default in payment of the particular paper in question. 
Where the notice is given verbally less particularity 
of identification is required, because the person upon 
\diom the liability is to be fixed is at hand to put such 
questions touching the paper in question as he saw fit. 
But where the notice is written, the paper in question 
should be sufficiently described to identify it. It 
should state that the paper was presented for pa3nnent ; 
that a demand of payment was made; that it was dis- 
honored; and the notice must state further that the 
holder looks to the person notified fbr pa3nnent of the 
paper. A true copy of the note in question may 
properly be attached to the notice, although this is not 
necessary to the validity of the notice.^ No particular 
form of notice is required." 

SEcnoN 42. Protest. 

A foreign bill of exchange that has been dis- 
honored must be regularly protested as a preliminary 
to the sending out of the notice of dishonor; therefore its 
presentment must be made by one who is a notary 
public, as the certificate of the protest of the notary is 
recognized as satisfactory proof of the statements that 

• MflRifet Ti. Woodbuiy* 14 16w», • Cook vi. liiehfiflld, N. T.» 379. 
aOO. * Bather y. Kienn, 4 0miiii.» 87. 
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the certificate should properly contain, and the act 
of the notary in so acting is universally recognised.^ 
Where a foreign note has been indorsed, the protest of 
the note by a notary is necessary , according to the wei^t 
of authority.* An inland bill or note, unindorsed, need 
not be protested by a notary, but the statutes, however, 
permit the notary public to protest the inland bill and 
note, after the same fashion as in writing up his cer- 
tificate of protest on a foreign bill. It is a comnum 
custom, therefor^ of banks and other handlers of n^o- 
tiable paper to employ a notary public as their agent 
to act in the particular of presenting negotiable paper 
and where it is dishonored of protesting and sending out 
the notice of dishonor to persons secondarily liable. 
The emplo3rment of a notary in such a case, wbile 
sanctioned, is not made necessary; it is done as a matter 
of convenience. Nor is it necessary that the notice of 
dishonor be sent out by the notary, although this is cus- 
tomarily a part of the duties of his office ]^ the private 
arrangement of his employers.* The notary's certificate 
contains his declaration in formal language, usuflly, 
and under a written copy of the note or bill in question 
stating that he has made presentment and demand of 
payment, and that the payment has been refused, to- 
gether with the reasons for Uie refusal, time, and the fact 
that he therefore protests the paper. The notary then 
attaches his seal of office to the certificate of protest 
and signs the same. The main purpose served by the 
certificate is to afford to the holder the legal testimony 
on the facts properly contained therein, in an action 
on the paper against those secondarily liable.* 

«Ha]lid»T y. McDougdl, 20 » Bafley ti. Doiier, 6 How., 2. 

Wead, 80. ^ Wftlker vs. TwiDflr, 2 Qnt., 6M. 

" Tieonie Bank v. Sloekpok, 41 

11^302. 
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Section 43. Excuses for Failubb to Present (» 
TO Give Notice. 

While it is a strict rule of law that a note or bill 
must be presented for payment on the day of maturity, 
and while the law will also demand that the rules of 
notice or dishonor and protest be rigidly enforced, }ret 
where impossibilities arise which prevent the holder 
from making the presentment and protest and sending 
out notice of dishonor, the law will excuse the holder 
from performing these obligations while the impossi- 
bility exists which prevent the accomplishment of 
these duties; and notwithstanding the presentment 
and protest is not made, and the notice is not given, 
the law will in such cases hold the drawer and the 
indorsers liable. 

Among the most usual things that may occur that 
would act as an obstacle to presentment and protest 
may be mentioned the breaking out of hostilities be- 
tween the country of the holder and the country of 
the person upon whom presentment, etc., is to be made; 
as long as the war continues, or until communication 
between the affected coimtries is resumed, the war will 
operate as an excuse to delay presentment and protest 
and notice.^ 

So the happening of any event that would cause a 
complete cessation of business between the place of 
business of the holder and the place of business of the 
person upon whom presentment is to be made or 
notice given would excuse the holder pending the con- 
tinuation of such happening. It is necessary, however, 
that business be completely suspended by the dis- 
turbance and that the suspension be necessary on 
account of the happening. Disturbances of Uiis sort 

• HnbUid VI. UaOmmB, M N. T., 48. 
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include conflagrations, epidemics, riots, floods, and a 
general pestilence. 

It is the further rule that with the cessation of the 
calamity, or the removal of the bar to presentment, etc., 
that it is then the duty of the holder to make present- 
ment and protest, and send out notice of dishonor, 
within a reasonable time after the removal of the cause 
of the delay .*• 

If an indorser indorses a void note, he is liable on 
his implied guaranty and cannot escape liability for 
lack of presentment, protest and notice, as he cannot 
expect that the note will be honored under such circiun- 
stances.^ If the address of the maker of a note is 
unknown and cannot be found out by the exerdse of 
due diligence, or the same is true as to the acceptor of a 
bill, presentment will be excused and the paper may 
be protested and notice sent out to the indorsers or the 
drawer. 

Presentment is likewise excused by the notorious 
insolvency of the maker, or acceptor, or if the maker 
or acceptor has absconded, no presentment need be 
made. 

The extreme illness, or the death of holder on the 
eve of presentment, will operate to furnish a temporary 
excuse for failure to make presentment. But it must 
be remembered that this last excuse is only to be tem- 
porarily claimed, and that within a reasonable time 
the representative of the holder should act in his 
stead." 

Presentment, protest, and notice may be waived; 
but the waiver must be made by the indorser or the 
person secondarily liable on the paper to the holder of 

• Bond YB. Moore, 93 U. S., 508. « White vb. Stoddard, 110n7,266. 

m W7nMnvi.Adamt,12CuakL,310. 
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the paper." It is not necessary that the waiver be 
nmtten on the note or bill itself; it may be on a separate 
piece of paper." A parol waiver is held good by some 
courts. 

■ QutM vs. Martb, 20 DL 657. " Spenoer vs. Harvey, 17 Wend, 

489. 
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Chapter VIII. 
DEFENSES TO BILLS AND NOTES. 

SxcnoN 44. CLASsmcATioN of Dsfenbxs. 

'^Tbe defenseB interposed by a party to a bill or 
note in a suit brought by a holder against him are 
Gommonty of two classes: 

(a) RsAir-or those which grow oat of some 
ddtect inherent in the instrument itself. 

(b) pEBSONAir— or thoso which grow out of acts 
which between privy parties would invalidate the trans- 
fer or prevent the eof orcement of the instrument^ but 
which do not attach to or invalidate the instrument.'' * 

Bbction 45. Incapaott of Defendant to Make 
THE Instrument. 

The general principle is that the incapadly of 
the defendant to make the instrument is a real defense, 
and consequently that it can be successfully mainr 
tained even against a bona fide holder for valtie. At 
the common law the note of a married woman was 
void. The same is true of the note of a person who 
has been adjudged insane.* Before such adjudication, 
however, such a note is'valid in the hands of a bona 
fide holder for value, and perhaps even in the hands 
of the first taker, if Hie contract was a fair one and 
the person dealing with the lunatic had no knowledge 
of his incapacity.' 

> TbiB k the dn«lfie>tkm of • FHthu^ y%. WOom, 12 Bttb., 

riofcwor AmM (2 Amet' Bills 286. 

wad Nota, p. 866), and the • Mutual Life Inii. vb. Hunt, 79 

one wbioh hae been ffenenlly N. Y.. 641. "U no inquiii- 

adopted by leeent writen. tion has ben found, the 

See Morton on BiOe and Notee, validi^ of the bill or note ot 

p. 206. indonamant depcnde, fiiit, u^ 
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The negotiable instruments of an infant are not 
void, but voidable. It is sometimes said that an 
infant is bound on a note given in payment for neces- 
sary. A more correct statement would probably 
be that the infant is bound for the reasonable value 
of the goods for which the note is given. The infant's 
right to disaffirm his note exists even against a bona 
fide holder for value.^ 

'The bill or note of a corporation and its indorse- 
ment thereon is imenforceable except as against a 
bona fide holder, unless made, given or indorsed for 
the purposes of its incorporation. 

''An indorsement of a corporation transfers title; 
but except when made for the purposes of its incorpora- 
tion, and as against a bona fide holder, it subjects the 
corporation to no liability as an indorser.'' * 



Sbciion 46. 



by 



Bills and Notes Declared Vom bt 
Statute. 

In some cases bills and notes are declared void 
statute. An illustration of such a prohibition 

on the deme of underatanding 
MMed t^ the party aou^t 
be dutfged. A man of 
mind, if not a lunatic 
or a fool, can oontraot. An 
q;)Oeptio or enfeebled mind 
liat Deen he ld c ompetent to 
convey raoperty. A penon 
bom deaf and dumb la not 
neceaiarily an idiot. And no 
mere want of buainefli oapacitjr, 
nor even monomania, will m 
the abaence of fraud prevent a 
party from being bound upon a 
Dill, note or indoraement. The 
mental incompetent^ to avoid 
■noh a contract must amount 
to inability to undentand the 
nature of the contract, and to 
i^ipreciate ita probable conae- 

oea: and thia only, upon 

(eilabllahed,wm be allow. 



ed aa a defenae. But, 
establiahed, the question of the 
binding liability <n this oontraot 
depencb upon the fact whether 
the party dealing with him 
knew or did not Imow that be 
was dealing with a hmAtio. 
In the absiBnce of anything 
being shown upon the subject, 
the courts lean to the presum^ 
tion that the party nad thia 
knowledge. And if he pos- 
sess such knowledge then the 
bill, note or indorsement as 
between the parties is void, 
and wiU not be enforced.'* 
Norton on Bills and Notea, 
Sec. 98. 

« Howard vs. Simpkins, 70 0*., 
322. 

• Norton on Bills and Notes, See. 
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18 found in the statute of 9 Anne, Chap. 14, Sec. 1, 
ndiich provided that ''all notes, where the whde or aiay 
part of the consideration is money knowingly lent for 
gaming, shall be void to all intents and purpose! 
whatever.*' 

The most common illustrations of this class of 
statutory provisions at the present time are those 
relating to usurious negotiable instruments.* 

A note declared void by statute cannot be re- 
covered on, even by a bona fide holder for value.^ This 
rule does not apply, however, when the statute merdy 
declares the consideration to be illegal.* 

Section 47. Forqert and Altebahon of Inbtru- 

MENT. 

A forged instrument, not being the contract of 
the party alleged to have made it, can, of course, 
confer no rights upon any person, with the single 
exception that the alleged maker may become liable 
to a bona fide holder through the application of the 
doctrine of estoppel. 

The material alteration, whether made with 
fraudulent intent or not, of a negotiable instrument 
destro3rs the identity of the contract, and releases 
any party thereto who does not consent to such 
alteration.* 

An immaterial alteration, i. e., one which does not 
change the tenor of the instrument, does not avoid it. 

Section 48. Fraud and Dxtrbss. 

Fraud and duress are both personal defenses to 
a bill or note and cannot be set up against bona fide 

• Sbb Statutes of several SUtes. * RockweQ vs. CbaAm, 2 HOI (N. 

' Bowyer vs. Bampton, 2 Strange, Y.). 409. 



nU. • Wcx^d vs. Steele, 6 Well., 80; 

Booth vs. Powers, 5e N. Y., 22. 
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holders for yalue.^® In the case of ValentiDe vs. 
Lunt/^ the Court said on this point: 

'It is not suggested in any way that the de- 
fendant Austin has been guilly of any fraud, or unfair 
practice, or want of care leading to the commission 
of fraud by Richardt; on the contrary, both Mrs* 
Austin and Mrs. Lunt are declared to be wholty 
innocent in the matter; }ret the general daim of the 
respondent is that, inasmuch as the deed to Bichardt 
should be declared invalid, because of the advantage 
taken by him, as if it concerned himself alone, the 
subsequent conv^ance to Austin, and her mortgage 
to Lunt, must be canceled. All this seems contrary 
to natural justice and reason, and it is opposed, we 
think, to those rules and principles of established 
equity by which courts are governed in cases of this 
nature. It certaiifly is not a matter of course for a 
court of equily to set aside and declare a conveyance 
so obtained to be void, and transactions depending 
upon it invalid. When its jurisdiction is invoked 
for that purpose it applies the maxim that he who 
seeks equily must do equity. In the case before us 
the money was loaned by Mrs. Lunt on the faith and 
credit of a title, ownership, and possession which the 
grantor had conferred upon the mortgagor. As against 
the defendant, therefore, an innocent and bona fide 
mortgagee, she is estopped from den3ring that the 
apparent title was not the real and true title. The 
mortgage is good upon its face. The records and 
the possession of the property by the mortgagor 
show that she had a right to eirecute it, and tfaiEtt is 
enouj^ in the first instance to establish its validity. 
To show its invalidity the plaintiff sets up collateral 

» Bbmoa vb. MHogro. 94 N. T.» » lU N. T., 496; 22 N. B.» 909. 
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matter nowhere appearing of record, or to have been 
brought to the attention of the mortgagee. It is 
miavailing. The deed from the plaintiff's ancestor 
conveyed an estate in feendmple to her grantee, and 
when recorded, it was, to all persons acquiring ri^ts 
under it, clothed with all the guaranties which the 
law can bestow. It was transferable by deed, and 
the pin-chaser acquired all the ri^ts of an owner. He 
mi^t again sell or mortgage it, and, to one receiving 
it as purchaser, or as security without knowledge of 
any secret fraud, it was free from any taint which, as 
between the original parties, might have infected 
their transaction. Whatever might be their guilt or 
condition, a court of equity will not visit its conse- 
quences upon him. The law,' says Chief Justice. 
Kent, lias alwa3rs had a r^ard to derivative titles 
when fairly procured, and though it may be true, as 
an abstract principle, that a derivative title cannot 
be better than that from which it was derived, yet there 
are many necessary exceptions to the operation of this 
principle.' Jackson vs. Henry, 10 Johns, 184. In 
the case of fraudulent conveyances which the statute 
declares to be bitterly void,' it has been well settled 
Hhat a purchaser for a valuable consideration, without 
notice, has a good title, though he purchases from one 
i?Hio has obtained his title by fraud.' Id. 'He may 
not only convey the property, but he may deal with 
it as owner, ami may mortage it, and whoever pur- 
diases the property, or takes.a mortgage thereon from 
him, or under him, in good faith, for value, or deals 
with him in good faith in reference thereto, will be 
protected against the claims of the defrauded vendor.' 
In WBIIer vs. Zeuner, 111 N. Y., 441 ; 18 N. E. Rep., 716, 
dted by the respondent, the purchaser of a mortgage 
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was allowed to recover the amount actually paid by 
him, although the mortgage was, as between the 
parties, usurious, and therefore, by the statute, 
absolutely void. But the purchaser had taken the 
security on the representations of the mortgagor as 
to its validity, and he was held to be estopped from 
setting up the defense. So far as this case has any 
application, it favors the defendant, for it shows that 
one acting in good faith will be protected, although 
the mortgage is, by the literal terms of the statute, 
invalid. 

'The other cases cited by the learned counsel for 
the plaintiff do not require a different judgment in 
this case. So far as they are from the courts of this 
state, and are at all pertinent, they are Riggs vs. 
Society, 84 N. Y., 330; 95 N. Y., 503; Fisher vs. 
Bishop, 108 N. Y., 25; 15 N. E. Rep., 331; Van Deusen 
vs. Sweet, 51 N. Y., 382. In Riggs vs. Society, upon 
each presentation it was brought before the court by 
the defendant, who had induced a gift or contract 
from one known to be under a delusion. In Fisher 
vs. Bishop, the action was in equity to cancel a bond 
and mortgage procured by fraud and undue influence 
practiced by the defendant, who had induced the 
plaintiff, by its execution, to secure a debt due from 
another person, but for which the mortgagor was in 
no sense responsible. The plaintiff succeeded at 
special term (36 Hun., 112), but upon appeal the judg- 
ment was modified by requiring the plaintiff to repay 
to the defendant the sum of one dollar, which it 
appeared had been actually paid by him as a considera- 
tion. Van Deusen vs. Sweet was an action to recover 
possession of real property, both parties claiming 
under a common source of title — ^the plaintiff under 
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his father's will; the defendant as tenant of the 
plaintiff's brother, who claimed under a deed from the 
same father. No equitable relief was sought, and the 
terms on which such relief might, if at all, be given, 
was not the subject of the consideration. Some other 
cases have been cited involving the rights of an as- 
signee of a non-negotiable chose in action, as Barry 
vs. Assurance Co., 59 N. Y., 587; Loomis vs. Ruck, 66 
N. Y., 462. They have no application. Such an 
assignee stands in the place of his assijgnor, and is in 
no better position; he is put upon inquiry, and is 
affected by all the rights and equitioo of the original 
owner, and, indeed, he must alwajrs abide the case of 
the person from whom he bujrs. In the case before 
us, if it be assumed that, as between Richardt and the 
plaintiff, the deed of Mrs. Valentine was void, because 
obtained by some imdue influence, or fraud, or by 
advantage taken of her condition, the title of Mrs. 
Austin to the property would be still good. If there 
be any concealed defect arising from the conduct of 
those who had held the property before she acquired 
it, of which she had no notice, that defect cannot pre- 
vail against her. Simpson vs. Del Hoyo, 94 N. Y., 
193. She is conceded to have been a purchaser for a 
valuable and full consideration, without notice of any 
fraud vitiating the title of Richardt, and it necessarily 
follows that the defendant Lunt, who in perfect good 
faith, in actual ignorance of any fraud or circum- 
stances tending to show fraud on the part of anyone 
connected with the title, advanced her money in re- 
liance upon the record title, and possession correspond- 
ing to that title, should not be required to give up her 
mortgage security except upon pajonent. This the 
plaintiff does not propose to make. If the deed to 
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Richardt is, as the plaintiff contends, absolutely void, 
this action was unnecessary. If it was necessary, 
then the plaintiff must submit to ruks by which courts 
of equity are guided. The judgments of the special 
and general terms do not conform to them. They 
should therefore be reversed, and the demurrer over- 
ruled, with costs in all courts to the defendant Lunt. 
AU concur.'' 

What will constitute fraud and duress has already 
been discussed under the subjects of contracts^ and 
torts," and the same principles will apply in determin- 
ing whether a bill or note has been obtained by fraud 
or duress. 

Section 49. Failubb of Gonstoeration. 

A negotiable instrument, like all other contracts, 
requires a consideration to support it. A considentT 
tion is presumed in the case of a negotiable instrument, 
but such presumption may be rebutted. Want, 
failure, or illegalily of considerations are defenses 
between immediate parties, and a partial failure of 
consideration is a defense against an action brought 
by a bona fide holder for value.^^ 

Section 50. Payment and Discharqe of Instru- 
ment. 

The pa3nnent of a negotiable instrument will 
alwajrs be a good defense between the immediate 
parties; before maturity, however, it will not be a 
defense against a purchaser for value \dio takes without 
notice of such pa3rment. A payment of a note by an 
indorser will not extinguish the debt of the XDska, 

» Vol m, Sub. 6. » DftTii YB. UdOntOf, 17 N. T., 

» Vol IV, Sub. S. 280. 
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onksB the psymmt was made with this hiteiitioD. 
The rules governing the rights of bona fide holders for 
value do not generally apply in the case of dischaigp 
by operation of law. 
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Chapter IX. 
CHECKS. 

SEcmoN 51. Definition. 

''A check is a draft or order on a bank or banker, 
purporting to be drawn on a deposit of funds, for the 
payment, at all events, of a certain sum of money to 
a certain person therein named, or to him or his order, 
or to bearer, and payable instantly on demand." ' 

Section 52. Neootiabiutt. 

A check is not strictly a bill of exchange,' but 
closely resembles an inland bill of exchange, payable 
on demand. It is govemed by the same rules in rela- 
tion to transfer, indorsement and n^otiability.' To 
be negotiable, however, a check must be in the form 
of a negotiable instrument; a check payable on a con- 
tingency is not negotiable. 

Section 53. Liability of Banks. 

A dieck gives the payee no rights against the 
bank upon which it is drawn. The bank is under no 
liability to the payee for refusing to pay the check, 
even when the bank holds funds of the maker. In 
such a case the payee has a right of action against the 

* Norton on Bflls and Notes, Sec holder a mim of mon^ at the 

148. bank, on the preeentment of 

* 'In a eenae, undoubtedly, a the diedc and demand of the 
diedL is a apeciee of bfll of money. No previous notice is 



exchange, and In a sense, also, necessary; no acceptance is 

H is a diistinct commercial In- required or expected; it has 

stiument; but according to the no days of grace. Itispajrable 

understanding of merchants, on presentment, and not b^ 

and according to our statutes, fore.' " Norton on Bills and 

these instruments were chedu Notes, pace 384, note. 



and not bills of exchange. * Eeene vs. Bland, 8 C. B. (N. S.), 

'A check is an order to pay the 380. 
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maker, and the maker a right of action against the 
bank. 

'^ certifying a dieck to be good, the bank as- 
sumes an unconditional obligation to the holder pre- 
senting it, and to every subsequent holder, to pay it 
on demand; and this obligation may be enforced by 
the holder against the bank. And a delay in pre- 
sentment will not discharge the obligation. 

'The certification of a check at the instance of 
the holder discharges the drawer and indorsers from 
Uabilily, but the drawer is not discharged where he 
himself has it certified, and puts it in circulation. The 
drawer will, also be dischaiged if the holder takes the 
parol acceptance of the bank instead of payment.'' ^ 

SacnoN 64. Prbsbntment, P&otest and Notic» 
AS TO Checks. 

In general, the rules in force as to presentment, 
notice and protest of checks are the same as in the 
case of bills of exchange and promissory notes.* But 
there is in this connection, this distinction between a 
dieck and a bill of exchange: the want of due present- 
ment or notice of dishonor of a dieck does not dis- 
charge the drawer unless he has suffered some loss or 
injury thereby.* It may be said further, that a holder 
of a dieck cannot by his mere act of delay lose his 
right of recourse on the drawer; still it is his duty to 
present the check for payment within a reasonable 
time and give notice to the drawer within a like reason- 
able length of time if it is dishonored, and if he fails to 
do so, the delay is at his peril.^ 

« Norton on Bfllf and Notee, Saoi. * Heartt vi. RhodM, 06 ID., 887. 

156-157. * Stovws m F^ik, 73 DL, 887. 

• Manhukim B«ik m SUto, 10 

Wall, 496. 
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The holder by his omission to make preeentment, 
protest and notice awnimefl the burden of showing that 
the failure to obtain payment of the check was throU^ 
no fault of his, and necessarity that no damage had 
occurred to the drawer by his delay.* 

In case the bank on idiich the check is drawn 
f aiLs; after the dieck has been deliyered to Uie holder, 
and after he has held it and has not presented it within 
a reasonable length of time, if Uie drawer of the 
dieck had sufficient funds in bank to meet the check, 
the fault of failing to obtain payment is on the holder 
of the dieck. But if the bank has not failed the 
drawer cannot daim a discharge because the holder 
has merely delayed presenting the check to the bank 
for pa3rment.* 

As to Uie question, as to what constitutes a reason- 
able length of time, that the holder may take to make 
presentment of a dieck, or to pass it by transfer to 
another, so that the peril of the failure of the bank on 
which the qheck is drawn shall not be assumed by the 
holder, the law has declared that time to be onfy 
twenty-four hours after the holder has received tli^ 
check. The holding of the check, therefore, for more 
than one day, it has repeatedly been held, dischaiges 
the drawer, in case the bank on ndiich llie dieck is 
drawn fails in the meantime.^* 

But the rule as stated will not be permitted to 
work too great a hardship on the holder, and a further 
interiH^tation of the rule gives the holder of a check 
who receives it at a point more or less remote from the 
bank on which it is drawn the whole of Uie day follow- 

• Mmrt m Sedq^ 18 GranL, 3(HI; » Kddbfd ti. ffnt Ntttfeoal 

DkuMi Ti. Kyle, 1 G*., 304. 42 DL, 288. 

• Mohanfk BMik m Bioderiok, 10 

W«mL,808. 
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ing the day of receipt in which to forward the dieck 
to the bank on which it is drawn for presentment. 
The time consmned in the process of forwarding the 
check from the place of the holder to the bank may 
be a week or more, and any loss occurring by reason of 
failure of bank during tUs period would not fall on 
the holder." The payee of a check has the alternative 
right to present it to the bank, or start the forwarding 
of it within twenty-four hoiuB, or he may transfer it 
by indorsement or delivery within twenty-four hours 
from the time of receipt to another holder, who in 
turn has the same right. But it may be said, generally, 
that a check is not intended for general circulation 
like a note or bill; it is meant for immediate present- 
ment.^' It may be said, generally, that those things 
that will excuse a failure to present a bill or note and to 
protest and give notice on the same will likewise 
operate an excuse for presentment of a check. The 
insolvency of the bank will, of course, excuse present- 
ment. 

» Smith m Joom, 20 Wead., 192. ^ Mohawk Bank ▼■. Broderidc, 

10 W«d., 304. 
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Chapter X. 

THE UNIFORM NEGOTIABLE INSTRUMENT 

LAW. 

Section 56. History of the Act. 

Tbe following history of the Uniform Negotiable 
Instrument Law is taken from Street's Fomidation of 
Legal liability:^ 

''Judge M. D. Chalmers published his Digest of 
the English Law of Bills, Notes and Cheques in 1878. 
In form it was modeled after the Indian Codes. In 
substance it was a statement, in succinct and orderly 
paragraphs, of the results of the decided cases. The 
general propositions were framed by the author and 
illustrated, so far as practicable, by reference to actual 
decisions. The writer, however, in order to complete 
the symmetry of his work did not confine himself to 
the binding decisions of the English courts, but, where 
there was no expression from that source on a par- 
ticular point, consulted the decisions of foreign tri- 
bunals and the works of foreign jurists, as well as 
usages of merchants and bankers. 

'The skill with which Judge Chalmers performed 
his task attracted much favorable notice, and accord- 
ingly soon afterwards the Institute of Bankers and 
Associated Chambers of Conmierce procured his serv- 
ices in framing a bill. In doing this, he strove to re- 
produce, as exactly as possible, the existing law, 
whether it seemed good, bad, or indifferent in its 
effect. The bill was then introduced in Parliament, 
and was passed after certain amendments had been 

* VoL n, pagpB 495-4. 
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incorporated, on the advice of a select committee of 
merchants, bankers, and lawyers, to whom the bill 
was referred. 

''The English Bills of Exchange Act (1882), is, 
therefore, substantially, a codification of existing law. 
It has given great satisfaction in England and in her 
self-governing colonies, in all of ndiich it has been 
adopted. The very small nmnber of cases involving 
bills and notes, widch have reached the higher courts 
since its passage, show that the act has contributed 
much to the removal of doubt and controversy. 

''The favor with which this piece of parliamentaiy 
legislation was received in England stimulated efforts 
to the same end in America, and in 1895 the American 
Commissioners on the Uniformity of Legislation, in- 
structed their Committee on Commercial Law to have 
the American Laws of Bills and Notes put into the 
form of a code. The matter was referred to a sub- 
committee composed of Messrs. L3rman D. Brewster, 
Henry C. T'^cox, and Frank Bergen. These gentle- 
men procured Mr. J. J. Crawford of New York City to 
draft the law. The result of his labor was submitted 
to the commissioners at Saratoga in 1896. They 
carefully went over the bill and made a few changes, 
chiefly such as the draftsman had not felt at liberty, 
on his own authority, to make. As thus amended, the 
draft was approved by the conference and submitted 
to the l^;islatures of a number of the states. New 
York first enacted it into law, and more than twenty 
of the American states have since followed this ex- 
ample.'' 

The law has been adopted literally in some of the 
states, but in others, as in Dlinois, some provisions 
have been materially changed. In the following 
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aitideB the text of the original act is given in full, the 
changes in the Illinois statutes, in addition, being in- 
serted in brackets. 

UNIFORM NEGOTIABLE INSTRUMENTS ACT. 

AbTICLE I. — ^FORM AND InTBRFRBTATION. 

[Negotiable instrument must conform to 
WHAT REQUIREMENTS.] § 1. An instrument payable 
in money, to be negotiated, must conform to the 
following requirements: 

1. Itmustbeinwritingandsignedbythemaker 
or drawer. 

2. Must contain an unconditional promise or 
order to pay a sum certain in money. 

3. Must be payable on demand or at a fixed or 
determinable future time. 

4. Must be payable to order or to bearer, and, 
(4. Must be payable to the order of a specified 

person or to bearer; and,) 

5. Where the instrument is addressed to a 
drawee, he must be named or otherwise indicated 
therein with reasonable certainty. 

[Sum payable wrrmN the act.] § 2. The sum 
payable is a sum certain within the meaning of 
this act, although it is to be paid: 

1. \^th interest; or 

2. By stated installments; or 

3. By stated installments, with a provision that 
upon default in payment of any instaUment, or of 
interest, the whole shall become due; or 

4. With exchange, whether at a fixed rate or at 
the current rate; or 
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5. With costs of collection or an attorney's fee, 
in case payment shall not be made at maturity. 

[PrOMISS to pay — UNCONDmONAL— WHAT CON- 

STTTUTES.] § 3. An unqualified order or promise 
to pay is unconditional within the meaning of this 
act, though coupled with: 

1. An indication of a particular fund out of 
which reimbursement is to be made, or a particular 
account to be debited with the amount; or 

2. A statement of the transaction which gives 
rise to the instrument. 

But an order or promise to pay out of a particular 
fund is not imconditional. 

[Time payable.] § 4. An instrument is pay- 
able at a determinable future timei within the 
meaning of this act, which is expressed to be payable: 

1. At a fixed period after date or sight; or 

2. On or before a fixed or determinable future 
time specified therein; or 

3. On or at a fixed period after the occurrence 
of a specified event, which is certain to happen, though 
the time of happening be uncertain. 

An instrument payable upon a contingency is 
not negotiable, and the happening of the event does 
not cure the defect. 

[Negotiability — affected by mcLXTDiNa act 
ADDmoNAL TO PAYMENT.] § 5. An instrument 
which contains an order or promise to do an act in 
addition to the payment of money is not negotiable 
under this act. But the n^otiable character of an 
instrument otherwise negotiable is not affected by a 
provision which: 

1. Authorizes the sale of collateral securities in 
case the instrument be not paid at maturity; or 
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2. Authorizes a confession of judgment if the 
instrument be not paid at maturity; or 

(2. Authorizes a confession of judgment; or) 

3. Waives the benefit of any law intended for 
the advantage or protection of the obligor; or 

(3. Waives the benefit of any law intended for 
the advantage or protection of the obligator; or) 

4. Gives the holder an election to require some- 
thing to be done in lieu of payment of money. 

But nothing in this section shall vaUdate any 
provision or stipulation otherwise illegal or authorize 
the waiver of exemptions from execution. 

[VaLTOITY and NEGOTIABILrrY, HOW NOT AF- 
FECTED.] § 6. The validity and negotiable charac- 
ter of an instrument are not affected by the fact that: 

1. It is not dated; or 

2. Does not specify the value given, or that any 
value has been given therefor; or 

3. Does not specify the place where it is drawn 
or the place where it is payable; or 

4. Bears a seal; or 

5. Designates a particular kind of current money 
in which payment is to be made. 

(5. Is payable in currency or current funds; or 
designates a particular kind of current mon^ in which 
pa3rment is to be made.) 

[Payable on demand.] § 7. An instrument is 
payable on demand : 

1. Where it is expressed to be payable on demand, 
or at sight, or on pr^entation; or 

2. In which no time for payment is expressed. 

Where an instrument is issued, accepted or in- 
dorsed when over due, it is, as regards the person so 
issuing, accepting or indorsing it, payable on demand. 

V«LIX^-«. 
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[Payable to order*] § 8. Tlie instrument 
is payable to order where it is drawn payable to 
the order of a specified person or to him or his order. 
It may be drawn payable to the order of: 

1. A payee who is not maker, drawer or drawee; 
or 

2. The drawer or maker; or 

3. The drawee; or 

4. Two or more payees jointly; or 
6. One or some of seveiul payees; or 
(5. One or more of several payees; or) 

6. The holder of an office for the time being. 

7. An instrument payable to the estate of a de- 
ceased person shail be deemed payable to the order of 
the administrator or executor of his estate. 

Where the instrument is payable to order, the 
payee must be named or otherwise indicated therein 
with reasonable certainty. 

[Payable to bearer.] § 9. Tlie instrument 
18 payable to bearer: 

1. When it is expressed to be so payable; or 

2. When it is payable to a person named therein 
or bearer; or 

3. When it is payable to the order of a fictitious 
or non-existing person, and such fact was known to 
the person making it so payable; or 

(3. When it is payable to the order of a person 
known by the drawer or maker to be fictitious or non- 
existent or of a living person not intended to have any 
interest in it; or) 

4. When the name of the payee does not purport 
to be the name of any person; or 

5. When the only or last endorsement is an 
endorisement in blank. 
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(5. When although originaUy payable to order, it 
is indorsed in blank by the payee or a subsequent 
endorsee.) 

[Need not follow words of statute.] 
§ 10. The negotiable instrument need not follow the 
language of this act, but any terms are sufficient which 
clearly indicate an intention to conform to the require- 
ments thereof. 

[Date deemed date.] § 11. When the instru- 
ment or an acceptance or any indorsement thereon 
is dated, such date is deemed prima facie to be 
the true date of the making, drawing, acceptance or 
indorsement, as the case may be. 

[Antedated, or post-dated instrument takes 
effect from DiiLivERT.] § 12. The instrument 
is not invalid for the reason only that it is ante- 
dated or post-dated, provided this is not done for an 
illegal or fraudulent purpose. The person to whom an 
instrument so dated is delivered acquires the title 
thereto as of the date of delivery. 

[Undated — ^any holder may insert date.] 
§ 13. When an instrument expressed to be payable 
at a fixed period after date is issued undated, or where 
the acceptance of an instrument payable at a fixed 
period after sight is undated, any holder may insert 
therein the true date of issue or acceptance, and the 
instrument shall be payable accordingly. The inser- 
tion of a wrong date does not avoid the instrument in 
the hands of a subsequent holder in due course, but as 
to him, the date so inserted is to be r^arded as the 
true date. 

[Signed in blank, may be filled by 
HOLDER AFTER DELIVERY.] § 14. Where the instru- 
ment is wanting in any material particular, the person 
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in poflseflsioii thereof has a prima fade authority to 
complete it by filling up the blanks therein. And a 
signature on a blank paper delivered by the person 
making the signature in order that the paper may be 
converted into a negotiable instrument operates as a 
prima facie authority to fill it up as such for any amoimt. 
In order, however, that any such instrument when 
completed may be enforced against any person who 
became a party thereto prior to its completion, it must 
be filled up strictly in accordance with the authority 
given and within a reasonable time. But if any such 
instrument, after completion, is issued or negotiated 
to a holder in due course it is valid and efifectual for all 
purposes in his hands, and he may enforce it as if it 
had been filled up strictly in accordance with the 
authority given and within a reasonable time. 

[Incomplete instrument negotiated with- 
out AUTHORITY, VOID.] § 16. Where an incom- 
plete instrument has not been delivered it will not, if 
completed and negotiated, without authority, be a 
valid contract in the hands of any holder, as against 
any person whose signature was placed thereon before 
delivery. 

[Delivery required— when presumed.] § 16. 
Every contract on a negotiable instrument is 
incomplete and revocable until delivery of the instru- 
ment for the purpose of giving efifect thereto. As 
between immediate parties, and as regards a remote 
party other than a holder in due course, the delivery, ' 
in order to be effectual, must be made either by or 
tmder the authority of the party making, drawing, 
accepting or indorsing, as the case may be; and in such 
case the delivery may be shown to have been conditional 
or for a special purpose only, and not for the purpose 
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of transferring the property in the instrument. But 
where the instrument is in the hands of a holder in due 
course, a valid delivery thereof by all parties prior to 
him so as to make them liable to himi is oondusiv^ 
presumed. And where the instrument is no longer in 
the possession of a party whose signature appears 
thereon, a valid and intentional delivery by him is 
presumd until the contrary is proved. 

[Ambiguities and omissions — ^rulbb of con- 
struction.] § 17. Where the language of the 
instrument is ambiguous, or there are omissions therein, 
the following rules of construction apply : 

1. Where the sum payable is expressed in words 
and also in figures and there is a discrepancy between 
the two, the sum denoted by the woids is the sum 
payable; but if the words are ambiguous or imcertain, 
reference may be had to the figures to fix the amount. 

2. Where the instrument provides for the pay- 
ment of interest, without specifying the date from 
which interest is to run, the interest runs from the date 
of the instrument, and if the instrument is undated, 
from the issue thereof. 

3. Where the instrument is not dated, it will be 
considered to be dated as of the time it was issued. 

4. Where there is conflict between the written 
and printed provisions of the instrument, the written 
provisions prevail. 

5. Where the instrument is so ambiguous that 
there is doubt whether it is a bill or a note, the holder 
may treat it as either, at his election. 

6. Where a signature is so placed upon the instru- 
ment that it is not clear in what capacity the person 
making the same intended to sign, he is to be deemed 
an indorse. 
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7. Where an instrument containing the words 
''I promise to pay'' is signed by two or more persons, 
they are deemed to be jointly and severally liable 
thereon. 

[SiGNATUBB— TRADE OR ASSUMED NAME.] § 18. 

No person is liable on the instrument whose 
signature does not appear thereon, except as herein 
otherwise expressly provided. But one who signs in 
a trade or assumed name will be liable to the same 
extent as if he had signed his own name. 

[Mat be signed bt agent.] § 19. The sig- 
nature of any party may be made by a duly author- 
ized agent. No particular form of appointment is 
necessary for this purpose; and the authority of the 
agent may be established as in other cases of agency. 

[Descmptive words added to signature — 
WHEN SURPLUSAGE.] § 20. Where the instrument 
contains, or a person adds to his signature, words 
indicating that he signs for or on behalf of the principal, 
or in a representative capacity, he is not liable on the 
instrument if he was duly authorized; but the mere 
addition of words describing him as agent, or as filling 
a representative character without disclosing his 
principal, does not exempt him from personal liability. 

[Signature by procuration — ^notice op limited 
AUTHORTTT.] § 21. A signature by ''procuration'' 
operates as notice that the agent has but limited 
authority to sign, and the principal is bound in case 
the agent in so signing acted within the actual limits 
of his authority. 

[Assignment by infant or corporation 
PASSES TITLE.] § 22. The indorsement or assignment 
of the instrument by a corporation or by an infant 
passes the property therein, notwithstanding that 
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from want of capadiy the corporation or infant may 
incur no liability thereon. 

[Forged bignatxtbeJ § 23. Where a gignature 
is forged or made without authority it is wholly 
inoperative, and no right to retain the instrument or 
to give a discharge thereof, or to enforce payment 
thereof against any party thereto, can be acquired 
throu^ or imder such signature, unless the party 
against whom it is sought to enforce such right is 
precluded from setting up the forgery or want of 
authority. 

AbTICLB n. — CON8IDEBATION4 

[Consideration PRESUMED.] § 24. Eveiy nego- 
tiable instrument is deemed jnima facie to have 
been issued for a valuable consideration, and every 
person whose signature appears thereon to have become 
a party thereto for value. 

[OONSIDERATION — VALUE — PRE-EXISTING 

CLAIM.] § 25. Value is any consideration sufficient 
to support a simple contract. 

2. An antecedent or pre-existing claim, whether 
for money or not, constitutes value where an instrument 
is taken either in satisfaction therefor or as security 
therefor and is deemed such, whether the instrument 
is payable on demand or at a future time. 

[Holder for value.] § 26. Where value has 
at any time been given for the instrument, the 
holder is deemed a holder for value in respect to all 
parties who became such prior to that time. 

[Value presumed to extent op lien.] § 27. 
Whether the holder has a lien on the instrument 
arising either from contract or by implication of law, 
he is deemed a holder for value to the extent of his lien. 

[Absence or failure op consideration as 
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DEFENSE.] § 28. Absence or failure of considera- 
tion is a matter of defense as against any person not a 
holder in due course, and partial failure of consideration 
is a defense pro tanto, whether the failure is an ascer- 
tained and liquidated amount or otherwise. 

[Accommodation paper — liabilities.] § 29. 
An accommodation party is one who has signed 
the instrument as maker, drawer, acceptor, or indorser, 
for the purpose of lending his name to some other 
person. Such a person is liable on the instrument to 
a holder for value, notwithstanding such holder at the 
time of taking the instrument knew him to be only 
An accommodation party, and in case a transfer after 
maturity was intended by the accommodating party 
notwithstanding such holder acquired title after ma- 
. turity. 

Article III. — ^Negotiation. 

[Negotiation — how completed.] § 30. An 
instrument is negotiated when it is transferred from 
one person to another in such manner as to constitute 
the transferee the holder thereof; if payable to bearer, 
it is negotiated by dehvery; if payable to order, it is 
negotiated by the indorsement of the holder, completed 
by delivery. 

[Indorsement, how made — not negathted 
BT ADDrnoNAL WORDS.] § 31. The indorsement must 
be written on the instrument itself or upon a paper 
attached thereto. The signature of the indorser, 
without additional words, is a sufficient indorsement, 
and the addition of words of assignment or of guaranty 
shall not negative the additional effect of the signature 
as an indorsement unless otherwise expressly stated. 

[Indorsement must be op entire inbtru- 
mbnt.] § 32. The indorsement must be an indorse- 
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ment of the entire instrument. An indorsement which 
purports to transfer to the indorsee a part only of the 
amoimt payable, or which purports to transfer the 
instrument to two or more indorsees severally, does not 
operate as a negotiation of the instrument. But 
where the instrument has been paid in part, it may be 
indorsed as to the residue. 

[Indorsement hat be blank, special or 
RESTRicrnYE.] § 33. An indorsement may be either 
in blank or special ; and it may also be either restrictive 
or qualified, or conditional. 

[Indorsement in blank payable to bearer.] 
§ 34. A special indorsement specifies the person to 
whom or to whose order the instrument is to be payable ; 
and the indorsement of such indorsee is necessary to 
the further negotiation of the instrument. An indorse- 
ment in blank specifies no indorsee, and an instrument 
so indorsed is payable to bearer, and may be negotiated 
by delivery. 

[Holder may convert blank indorsement 
into special.] § 35. The holder may convert a 
blank indorsement into a special indorsement by 
writing over the signature of the indorser in blank any 
contract consistent with the character of the indorse- 
ment. 

[Restrictive indorsement, elements op.] § 36. 
An indorsement is restrictive which either: 

1. Prohibits the farther n^otiation of the instru- 
ment; or 

2. Constitutes the indorsee the agent of the 
indorser; or 

3. Vests the title in the indorsee in trust for or 
to the use of some other person. But the mere absence 
of words implying power to negotiate does not make 
an indorsement restrictive. 
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[Rights conferred bt RESTRicnvE indorse- 
ments.] § 37. A restrictive indorsement confers 
upon the indorsee the right: 

1. To receive payment of the instrument. 

2. To bring any action thereon that the en- 
dorser could bring. 

(2. To bring any action thereon that the indorser 
could bring or accept in the case of a restrictive indorse- 
ment specified in section 36 — subnaection 2, any action 
against the indorser or any prior party that a special 
indorsee would be entitled to bring.) 

3. To transfer his rights as such indorsee, where 
the form of the indorsement authorizes him to do so. 

(3. To transfer the|instrument where the form of 
the indorsement authorizes him to do so.) 

But all subsequent indorsees acquire only the title 
of the first indorsee under the restrictive indorsement 
specified in section 36 — sub-section 1 — ^and as against 
the principal or cestui que trust only the title of the first 
indorsee under the restrictive indorsements specified 
in section 36 — sub-sections 2 and 3 respectively. 

[Qualified indorsement does not impair 
negotl^bility.] § 38. a qualified indorsement con- 
stitutes the indorser a mere assignor of the title to fJie 
instrument. It may be made by adding to the in- 
dorser 's signature the words ''without recourse' ' or 
any words of similar import. Such an indorsement 
does not impair the negotiable character of the instru- 
ment. 

[CJONDinONAL INDORSEMENT OBLIGATORY ON 

INDORSEE.] § 39. Where an indorsement is condi- 
tional, a party vequired to pay the instrument may 
disregard the condition, and make a payment to the 
indorsee or his transferee, whether the condition has 
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been fulfilled or not. But any person to whom an 
instrument so indorsed is negotiated, will hold the 
same, or the proceeds thereof, subject to the rights of 
the person indorsing conditionally. 

[Remote special indorser protected.] § 40. 
Where an instrument originally payable to or in- 
dorsed specifically to bearer is subsequently indorsed 
specially it may nevertheless be fiurther negotiated by 
delivery; but the person indorsing specially is liable as 
indorser to only such holders as make title through 
his indorsement. 

[When payable to several, all to indorse.] 
§ 41. Where an instrument is payable to the order 
of two or more payees or indorsees who are not partners, 
all must indorse unless the one indorsing has authority 
to indorse for the others. 

[Paper drawn to CAsmER deemed payable 
TO ms BANK.] § 42. Where an instrument is drawn 
or indorsed to a person, as ^'Cashier" or other fiscal 
officer of a bank or corporation, it is deemed jrrima 
facie to be payable to the bank or corporation of which 
he is such officer; and may be negotiated by either 
the indorsement of the bank or corporation, or the 
indorsement of the officer. 

[Indorsement by wronqly designat^sd payee.] 
§ 43. Where the name of the payee or indorsee 
is wrongly designated or misspelled, he may indorse 
the instrument as therein described, adding, if he 
thinks fit, his proper signature. 

[Indorsement in representative CAPAcrrY may 
neqattvb personal LiABiLrrY.] § 44. Where any 
person is under obligation to indorse in a represent- 
ative capacity, he may indorse in such terms as to 
Dilative personal liability. 
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[Presumption of negotiation before ma- 
turity.] § 45. Except where an indorsement beaiB 
date after the maturity of the instrument, every 
negotiation is deemed jnima facie to have been effected 
before the instrument was overdue. 

[PRESUMPrfvE IDENTTTT OF PLACE OF INDORSE- 
MENT WITH DATE.] § 46. Except where the contrary 
appears, every indorsement is presumed prima facie to 
have been made at the place where the instrument is 
dated. 

[NEGOTIABILmr CONTINUES TILL DISCHARGE BY 
INDORSEMENT, PAYMENT OR OTHERWISE.] § 47. An 

instrument negotiable in its origin continues to be 
negotiable until it has been respectively indorsed or 
discharged by payment or otherwise. 

[Owner may strike out any indorsement — 

SUBSEQUENT INDORSERS RELEASED.] § 48. The OWUer 

may at any time strike out any indorsement which is 
not necessary to his title. The indorser whose indorse- 
ment is struck out, and all indorsers subsequent to him, 
are thereby relieved from liability on the instrument. 

[Transfer without indorsement — title ac- 
quired.] § 49. Where the holder of an instrument 
payable to his order transfers it for value without in- 
dorsing it, the transferer vests in the transferee such 
title as the transferee had therein, and the transferee 
acquires, in addition, the right to enforce the instrument 
against one who signed for the accommodation of the 
transferer and the right to have the indorsement of the 
transferer if omitted by accident or mistake. But for 
the purpose of determining whether the transferee is a 
holder in due course, the negotiation takes efifect as of 
the time when the indorsement is actually made. 

[Prior indorser may acquire and reissue 
paper, but can not enforce against intervenina 
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INDOBSERS.] § 50. Where an instrument is n^o- 
tiated back to a prior party, such party may, subject 
to the provisions of this act, reissue and further negotiate 
the same, but he is not entitled to enforce payment 
thereof against any intervening party to whom he was 
personally liable. 

AsncLE IV. — Rights op the holdeb. 

[Holder hat sue in own name.] § 51. The 
holder of a negotiable instrument may sue thereon in 
his own name and payment to him in due course 
dischaiges the instrument. 

[Holder in due course defined.] § 52. A 
holder in due course is a holder who has taken the 
instrument under the following conditions: 

1. That it is complete and regular upon its face; 
(1. That the instrument is complete and regular 

upon its face.) 

2. That he became the holder of it before it was 
overdue, and without notice that it has been previously 
dishonored, if such was the fact. 

3. That he took it in good faith and for value. 

4. That at the time it was negotiated to him he 
had no notice of any infirmity in the instrument or 
defect in the title of the person negotiating it. 

[Demand paper must be negotiated wiihin 
reasonable time to confer rights.] § 53. Where 
an instrument payable on demand is negotiated an 
unreasonable length of time after its issue, the holder 
is not deemed a holder in due course. 

[Transferee receiving notice of infirmity 
after partial payment protected only pro tanto.] 
§ 54. Where the transferee receives notice of any 
infirmity in the instrument or defect in the title of the 
person n^otiating the same before he has paid the full 
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amount agreed to be paid therefor, he will be deemed 
a holder in due course only to the extent of the amount 
theretofore paid by him. 

[TtTLB DEFECnVB THROUGH OBTAINING IN- 
STRUMENT OR SIGNATURE THROUGH FRAUD OR DURESS.] 

§ 55. The title of a person who negotiates an instru- 
ment is defective within the meaning of this act when 
he obtained the instrument, or any signature thereto, 
by fraud, duress, or force and fear, or other unlawful 
means, or for an illegal consideration or when he 
negotiates it in breach of faith, or under such circum- 
stances as amount to a fraud. 

[Notice of infirmity — what constitutes.] 
§ 56. To constitute notice of an infirmity in the 
instrument or defect in the title of the person negotiat- 
ing the same, the person to whom it is negotiated must 
have had actual knowledge of the infirmity or defect, 
or knowledge of such facts that his action in taking the 
instrument amounted to bad faith. 

[Rights of a holder in due course.] § 57. 
A holder in due course holds the instrument free from 
any defect of title of prior parties, and free from defenses 
available to prior parties among themselves and may 
enforce payment of the instrument for the full amount 
thereof against all parties liable thereon (except 
the defect and defense specified in section 10 of act 
entitled ''An act to revise the law in relation to promis- 
sory notes, bonds, due bills and other instruments in 
writing, '' approved March 18, 1874, in force July 1, 
1874, and except the defect and defense specified in 
sections 131 and 136 of an act to revise the law in 
relation to criminal jurisprudence, approved March 27, 
1874, in force July 1, 1874, known as sections 131 and 
136 of Chapter 38 of the Revised Statutes of niinoia, 
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and may enforce payment of the instrument for the 

full amoimt thereof against all parties liable thereon.) 

[Rights of a holder derfvinq his tttlb 

THROUGH HOLDER IN DUE COURSE.] § 58. In the 

hands of any holder other than a holder in due course, 
a negotiable instrument is subject to the same defenses 
as if it were non-negotiable. But the holder who 
derives his title through a holder in due course, and 
who is not himself a party to any fraud or duress or 
illegality affecting the instrument, has all the rights 
of such former holder in respect to all parties prior to 
such holder. 

[Presumption in favor of holder in dub 
course — smfting burden — exception.] § 59. 
Every holder is deemed prima facie to be a holder in 
due course; but when it is shown that the title of any 
person who has negotiated the instrument was 
defective, the biuden is on the holder to prove that 
he or some person under whom he claims acquired the 
title as a holder in due course. But the last mentioned 
rule does not apply in favor of a party who became 
bound on the instrument prior to the acquisition of 
such defective title. 

Article V. — Liabilities of parties. 

[Engagements "of maker.] § 60. The maker 
of a negotiable instrument by making it engages that 
he will pay it according to its tenor, and admits 
the existence of the payee and his then capacity to 
mdorse. 

• [ENGAGEBfENTS OF DRAWER.] § 61. The drawer 
by drawing the instrument admits the existence 
of the payee and his then capacity to indorse, and 
engages that on due presentment the instrument wlU 
be accepted or paid, or both, according to its tenor. 
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and that if it be dishonored, and the necessary pro- 
ceedings on dishonor be duly taken, he will pay the 
amount thereof to the holder, or to any indorser who 
may be compelled to pay it. But the drawer may 
insert in the instrument an express stipulation n^ativ- 
ing or limiting his own liability to the holder. 

[Engaqements of acceptor.] § 62. The ac- 
ceptor by accepting the instrument engages that he 
will pay it according to the tenor of his acceptance, 
and admits: 

1. The existence of the drawer, the genuineness 
of his signature, and his capacity and authority to 
draw the instrument; and 

2. The existence of the payee and his then 
capacity to indorse. 

[Signing otherwise than as maker, drawer 
OR acceptor deemed an indorsement unless re- 
stricted.] § 63. A person placing his signature 
upon an instrument otherwise than as maker, drawer 
or acceptor is deemed to be an endorser, unless he 
clearly indicated by appropriate words his intention 
to be bound in some other capacity. 

[LlABILnr OF INDORSER IN BLANK BEFORE 

DELIVERING.] § 64. Where a person, not otherwise 
a party to an instrument, places thereon his signature 
in blank before delivery, he is liable as indorser in 
accordance with the following rules: 

1. K the instrument is payable to the order of a 
third person, he is liable to the payee and to all sub- 
sequent parties. 

(1. If the instrument is a note or bill, payable to 
the order of a third person or an accepted bill, payable 
to the order of the drawer, he is liable to the payee and 
to all subsequent parties.) 
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2. If the instrument is payable to the order of 
the maker or drawer, or is payable to bearer, he is 
liable to all parties subsequent to the maker or drawer. 

(2. If the instrument is a note or unaccepted bill 
payable to the order of the maker or drawer, or is 
payable to bearer, he is liable to all parties subsequent 
to the maker or drawer.) 

3. If he signs for the accommodation of the 
payee, he is liable to all parties subsequent to the 
payee. 

[Warranties imported by negotiation by 

DELIVERY OR QUALIFIED INDORSEMENT.] § 65. Every 

person negotiating an instrument by delivery or by a 
qualified indorsement, warrants : 

1. That the instrument is genuine and in all 
respects what it purports to be. 

2. That he has a good title to it. 

3. That all prior parties had capacity to contract. 

4. That he has no knowledge of any fact which 
would impair the validity of the instrument or render 
it valueless. 

(4. That he has no knowledge of any fact which 
would impair the vaUdity of the instrument.) 

But when the negotiation is by delivery only, the 
warranty extends in favor of no holder other than the 
immediate transferee. 

The provisions of subdivision three of this section 
do not apply to persons negotiating public or corporate 
securities, other than bills and notes. 

[Warranties of all indorsers except ac- 
commodation INDORSERS WITH QUALIFICATION.] § 66. 

Every indorser not an accommodating party who in- 
dorses without quaUfication, warrants to all subsequent 
holders in due course : 

Vol. IX.— 7. 
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1. The matters and things mentioned in sub- 
division one, two, three and four of the next preceding 
section; and 

2. That the instrument is at the time of his 
indoMement valid and subsisting. 

And, in addition, every indorser engages that on 
due presentment, it shall be accepted or paid, or both, 
as the case may be, according to its tenor, and that if 
it be dishonored and the necessary proceedings on 
dishonor be duly taken, he will pay the amount thereof 
to the holder, or to any subsequent indorser who may 
be compelled to pay it. 

Plndobssment of instrument negotiablb bt 
DSLTVERT.] § 67. Where a person places his in- 
dorsement on an instrument negotiable by delivery 
he incurs all the liabilities of an indorser. 

[InDOBSERS liable in order of INDORdE- 
MENT8 — ^JOINT AND SEVERAL UABILITY.] § 68. As 

respects one another, indorsers are liable jnirrui fade 
in the order in which they indorse; but evidence is 
admissible to show that as between or among them- 
selves they have agreed otherwise. All parties jointly 
liable on a negotiable instrument are deemed to be 
jointly and severally liable. 

[LlABILTTT OF BROKER OR AGENT NEGOTIAT- 
ING INSTRUMENT WITHOUT INDORSEMENT.] § 09. 

Where a broker or other agent negotiated an instrument 
without indorsement, he incurs all the liabilities pre- 
scribed by section sixty-five of this act, unless he dis- 
closes the name of his principal, and the fact that he 
is acting only aa agent. 

[Measure of damages on frotest of bill 
drawn or indorsed wtpmn tms state and payable 
WITHOUT THE STATE.] § 69a. Whenever any bill of 
exchange drawn or indorsed within this state and 
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payable without this state is duly protested for non- 
acceptance or non-payment, the drawer or indorser 
thereof, due notice being given of such non-acceptance 
or non-payment, shall pay such bill at the current rate 
of exchange and with legal interest from the time such 
bill ought to have been paid until paid, together with 
the costs and charges of protest, and on bills payable 
in the United States in case suit has to be brought 
thereon and on bills payable without the United States 
with or without suit, 5% damages in addition. 

Article VI. — Presentment for Payment. 

[Presentment, when necessary.] § 70. Pre- 
sentment for payment is not necessary in order to 
charge the person primarily liable on the instrument 
except in case of bank notes ; but if the instrument is, by 
its terms, payable at a special place and he is able and 
willing to pay it there at maturity, such ability and 
willingness are equivalent to a tender of payment upon 
his part. But except as herein otherwise provided, 
presentment for payment is necessary in order to charge 
the drawer and indorsers. 

[Time op.] § 71. Where the instrument is 
not payable on demand, presentment must be made 
on the day it falls due. Where it is payable on de- 
mand, presentment must be made within a reasonable 
time after its issue, except that in case of a bill of 
exchange, presentment for payment will be sufficient 
if made within a reasonable time after the last n^o- 
tiation thereof. 

(Elements op stipnciENCY.J § 72. Present- 
ment for payment, to be sufficient, must be made: 

1. By the holder, or by some person authorized 
to receive payment on his behalf. 

2. At a reasonable hour on a business day. 
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3. At a proper place as herein defined. 

4. To the person primarily liable on the instru- 
ment, or if he is absent or inaccessible, to any person 
found at the place where the presentment is made. 

[REQuraEMENTS AS TO PLACE.] § 73. Pre- 
sentment for pa3anent is made at the proper place : 

1. Where a place of pajonent is specified in the 
instrument and it is there presented. 

2. Where no place of pajonent is specified and 
the address of the person to make the payment is 
given in the instrument and it is there presented. 

3. Where no place of payment is specified and 
no address is given and the instrument is presented at 
the usual place of business or residence of the person 
to make payment. 

4. In any other case, if presented to the person 
to make payment wherever he can be found, or if 
presented at his last known place of business or resi- 
dence. 

[ExmnmoN of instrument and DELrvERT 
TO PARTY PAYING.] § 74. The instrument must be 
exhibited to the person from whom pajrment is de- 
manded, and when it is paid must be dehvered up to 
the party paying it. 

[Instrument payable at bank must be 
presented during banking hours — ^exception.] 
§ 75. Where the instrument is payable at a bank, 
presentment for payment must be made during bank- 
ing hours, unless the person to make payment has no 
funds there to meet it at any time during the day, in 
which case presentment at any hour before the bank 
is closed on that day is sufficient. 

pro personal REPRESENTATIVE OP DECEASED 

MAKER OR INDORSER.] § 76. Where the persoD prim- 
arily liable on the instrument is dead, and no place ci 
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payment is specified, presentment for payment must 
be made to his personal representative if such there 
be, and if with exercise of reasonable diligence, he can 
be foimd. 

[Presentment for payment to any one op 
SEVERAL PARTNERS.] § 77. Where the persons prim- 
arily liable on the instrument are liable as partners, 
and no place of payment is specified, presentment for 
payment may be made to any one of them, even thou^ 
there has been a dissolution of the firm. 

[Must be made to all persons primarily 
LIABLE WHO ARE NOT PARTNERS.] § 78. Where there 
are several persons, not partners, primarily liable on 
the instrument, and no place of payment is specified, 
presentment must be made to them all. 

[To DRAWEE FOR PAYMENT NOT REQUIRED TO 
CHARGE DRAWER WHERE IT WOULD BE UNAVAILING.] 

§ 79. Presentment for payment is not required in 
order to charge the drawer where he has no right to 
expect or require that the drawee or acceptor will pay 
the instrument. 

[Not required to charge indorser upon 
paper made for his accommodation.] § 80. pre- 
sentment for pa3rment is not required to charge an 
indorser where the instrument was made or accepted 
for his accommodation. 

[Delay in making, when excused.] § 81. 
Delay in making presentment for payment is excused 
when the delay is caused by circumstances beyond 
the control of the holder, and not imputable to his 
default, misconduct or negligence. When the cause 
of delay ceases to operate, presentment must be made 
with reasonable diligence. 

[When dispensed with.] § 82. Presentment 
for payment is dispensed with : 
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1. When after the exercise of reasonable diligence 
presentment as required by this act cannot be made. 

2. Where the drawee is a fictitious person. 

3. By waiver of presentment, express or im- 
plied. 

[Instrumsnt dishonored by non-payment 
WHEN.] § 83. The instrument is dishonored by 
non-payment when: 

1. It is duly presented for pa3nnent and pay- 
ment is refused or cannot be obtained; or 

2. Presentment is excused and the instrument 
is overdue and unpaid. 

[Immediate right of recx)xjrse against all 

PARTIES SECX)NDARILY LIABLE ACCRUES TO HOLDER 
UPON DISHONOR BY NON-PAYMENT.] § 84. SubjCCt 

to the provisions of this act, when the instrument is 
dishonored by non-payment, an immediate right of 
recourse to all parties secondarily liable thereon ac- 
crues to the holder. 

[Time op payment — no grace — Sundays and 
HOLIDAYS.] § 85. Every negotiable instrument is 
payable at the time fixed therein without grace. 
When the day of maturity falls upon Sunday, or a holi- 
day^the instrument is payable upon the next succeeding 
business day. Instruments falling due on Saturday 
are to be presented for payment on the next succeed- 
ing business day, except that instruments payable 
on demand may, at the option of the holder, be pre- 
sented for payment before 12 .<X) o'clock noon on 
Saturday, when that entire day is not a holiday. 

[CJoMPUTATiON OF TIME.] § 86. Where the instru- 
ment is payable at a fixed period after date, 
after sight, or after the happening of a specified event, 
the time of payment is determined by excluding the 
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day from which the time is to b^in to run, and by 
including the date of pa3nnent. 

§ 87. Where the instrument is made payable at 
a bank, it is equivalent to an order to the bank to pay 
the same for the accoimt of the principal debtor thereon. 

[What is payment made in due course.] § 88. 
Payment is made in due course when it is 
made at or after maturity of the instrument to the 
holder thereof in good faith and without notice that 
his title is defective. 

Article VII.— Notice op Dishonor. 

[Notice op dishonor must be given drawer 
AND EACH iNDORSER.] § 89. Except as herein 
otherwise provided, when a negotiable instrument 
has been dishonored by non-acceptance or non- 
payment, notice of dishonor must be given to the 
drawer and to each indorser, and any drawer or in- 
dorser to whom such notice is not given is discharged. 

[On whose behalp given.] § 90. The notice 
may be given by or on behalf of the holder, or 
by or on behalf of any party to the instrument who 
might be compelled to pay it to the holder, and who, 
upon taking it up, would have a right to reimburse- 
ment from the party to whom the notice is given. 

[Notice may be given by agent.] $ 91. 
Notice of dishonor may be given by an agent either 
in his own name or in the name of any party entitled 
to give notice, whether that party be his principal or 
not. 

[Notice given by holder inures por benepit 
OP ALL prior parties.] § 92. Where notice is 
given by or on behalf of the holder, it inures for the 
benefit of all subsequent holders and all prior parties 
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who have a ri^t of recourse agamst the party to 
whom it is given. 

[Notice inures for benefitt of holder and 
ALL parties subsequent.] § 93. Where notice is 
given by or on behalf of a party entitled to give 
notice, it inures for the benefit of the holder and all 
parties subsequent to the party to whom notice is given. 

[Instrument dishonored in hands of agent — 
NOTICE, HOW GIVEN.] § 94. Where the instru- 
ment has been dishonored in the haiu& of an agent, 
he may either himself give notice to the parties liable 
thereon, or he may give notice to his principal. If 
he gives notice to his principal, he must do so within 
the same time as if he were the holder, and the prin- 
cipal, upon the receipt of such notice, has himself the 
same time for giving notice as if the agent had been 
an independent holder. 

[WlOTTEN NOTICE MAT BE SUPPLEMENTED BY 

VERBAL COMMUNICATION.] § 95. A written notice 
need not be signed, and an insufficient written notice 
may be supplemented and validated by verbal com- 
munication. A misdescription of the instrument does 
not vitiate unless the party to whom the notice is 
given is in fact misled thereby. 

[Notice may be written or oral — ^person- 
ally OR THROUGH MAIL.] § 96. The uoticc may 
be in writing or merely oral and may be given in any 
terms which sufficiently identify the instrument and 
indicate that it has been dishonored by non-accept- 
ance or non-payment. It may in all cases be given 
by delivering it personally or through the mails. 

[Notice op dishonor may be given to party 
OR AGENT.] § 97. Notice of dishonor may be 
given either to the party himself or to his agent in 
that behalf. 
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[Service op notice upon personal represent- 
ative OF deceased party.] § 98. Where any 
party is dead, and his death is known to the party 
giving notice, the notice must be given to a personal 
representative, if there be one, and if with reasonable 
diligence he can be found. If there be no personal 
representative, notice may be sent to the last residence 
or last place of business of the deceased. 

[Notice to ant one of several partners 
SUFFICIENT.] § 99. Where the parties to be notified 
are partners, notice to any one partner is notice to 
the firm, even though there has been a dissolution. 

[Notice to joint parties not partners 
TO BE GIVEN.] § 100. Notice to joint parties who 
are not partners must be given to each of them, unless 
one of them has authority to receive such notice for 
the others. 

[Notice in case of bankrupt or insolv* 
XNT.] § 101. Where a party has been adjudged a 
bankrupt or an insolvent, or has made an assignment 
for the benefit of his creditors, notice may be given 
either to the party himself or to his trustee or assignee. 

[Time of giving notice of dishonor.] 
§ 102. Notice may be given as soon as the instru* 
ment is dishonored, and unless delay is excused as 
hereinafter provided, must be given within the times 
fixed by this act. 

[Times required for notice where per- 
sons GIVING AND RECEIVING RESIDE IN SAME PLACE.] 

§ 103. Where the person giving and the person to 
receive notice reside in same place, notice must be 
given within the following times: 

1. If given at the place of business of the person 
to receive notice, it must be given before the close of 
business hours on the day following. 
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2. If given at his residence, it must be given 
before the usual hours of rest on the day following. 

3. If sent by mail, it must be deposited in the 
postoffice in time to reach him in the usual course on 
the day following. 

(Tnaos fob notice where persons Givma 

AND RECEIVING RESIDE IN DIFFERENT PLACES.] $ 104. 

Where the person giving and the person to receive 
notice reside in different places, the notice must be 
given within the following times: 

1. If sent by mail, it must be deposited in the 
postoffice in time to go by mail the day following the 
day of dishonor, or if there be no mail at a convenient 
hour on that day, by the next mail thereafter. 

2. XI given otherwise than through the post- 
office, tL?ii within the time that notice would have 
been receiv^ed in due course of mail, if it had been 
deposited in the postoffice within the time specified 
in the last subdivision. 

[NonCE DULY MAILED DEEBiED DUE NOTICE 
NOTWITHSTANDING MISCARRIAGE.] § 105. Where 

notice of dishonor is duly addretssed and deposited in 
the postoffice, the sender is deemed to have given due 
notice, notwithstanding any miscarriage in the mails. 

[Deposit in letter box same as post- 
office.] § 106. Notice is deemed to have been 
deposited in the postoffice when deposited in any 
branch postoffice or in any letter box under the con- 
trol of the postoffice department. 

[Party receiving notice has same time for 
notifying antecedent parties.] § 107. Where 
a party receives notice of dishonor, he has, after the 
receipt of such notice, the same time for giving notice 
to antecedent parties that the holder has after dis- 
honor. 
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[notics sent, to what address.] § 108. 
Where a party has added an address to his signature, 
notice of di^onor must be sent to that address; 
but if he has not given such address, then the notice 
must be sent as follows: 

1. Either to the postoffice nearest to his place 
of residence, or to the postoffice where he is accustomed 
to receive his letters; or 

2. If he lives in one place, and has his place of 
business in another, notice may be sent to either 
place; or 

3. If he is sojourning in another place, notice 
may be sent to the place where he is sojourning. 

But where the notice is actually received by the 
party within the time specified in this act, it wOl be 
sufficient, though not sent in accordc^nce with the 
requirements of this section. 

[Notice may be waived.] § 109. Notice of 
dishonor may be waived, either before the time of 
giving notice has arrived, or after the omission to 
give due notice, and the waiver may be express or 
implied. 

[Waiver embodied in instrument binding 
ON ALL parties.] § 110. Where the waiver 
is embodied in the instrument itself, it is binding upon 
all parties; but where it is written above the signature 
of an indorser, it binds him only. 

[Waiver op protest waives presentment 
AND NOTICE OF DISHONOR.] § 111. A waiver of 
protest, whether in the case of a foreign bill of ex- 
change or other negotiable instrument, is deemed to 
be a waiver not only of a formal protest, but also of 
a presentment and notice of dishonor. 

[Notice of dishonor, when dispensed with.] 
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§ 112. Notice of dishonor is dispensed with when, 
after Hbe exercise of reasonable diligence, it can 
not be given to or does not reach the parties sought 
to be charged. 

[Delay in giving notice op dishonor, when 
EXCUSED.] § 113. Delay in giving notice of dishonor 
is excused when the delay is caused by circumstances 
beyond the control of the holder and not imputable 
to his default, misconduct or negligence. When the 
cause of delay ceases to operate, notice must be 
given with reasonable diligence. 

[Notice of dishonor, when not required to 
DRAWER.] § 114. Notice of dishonor is not re- 
quired to be given to the drawer in either of the fol- 
lowing cases: 

1. Where the drawer and drawee are the same 
person. 

2. Where the drawee is a fictitious person or a 
person not having capacity to contract. 

3. Where the drawer is the person to whom the 
instrument is presented for payment. 

4. Where the drawer has no right to expect or 
require that the drawee or acceptor will honor the 
instrument. 

5. Where the drawer has coimtermanded pay- 
ment. 

[Notice op dishonor, when not required 
to indorser.] § 115. Notice of dishonor is not 
required to be given to an indorser in either of the 
following cases: 

1. Where the drawee is a fictitious person or a 
person not having capacity to contract and the in- 
dorser was aware of the fact at the time he indorsed 
the instrument. 
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2. Where the indorser is the person to whom 
the instrument is presented for payment. 

3. Where the instrument was made or accepted 
for his acconunodation. 

[NonCE OP NON-ACCEPTANCE ANNULS NECES- 
SITY FOR NOTICE OF SUBSEQUENT NON-PAYMENT.] 

§ 116. Where due notice of dishonor by non- 
acceptance has been given, notice of a subsequent 
dishonor by non-payment is not necessary, unless in 
the meantime the instrument has been accepted. 

[Omission of notice for non-acceptance 
not to prejudice holder in due course sx7b8e- 
QUENTLY.] § 117. An omission to give notice of 
dishonor by non-acceptance does not prejudice the 
ri^ts of a holder in due course subsequent to the 
omission. 

[Protest required only in foreign bills.] 
I 118. Where any n^otiable instrument has been 
dishonored it may be protested for non-acceptance 
or non-payment as the case may be; but protest is 
not required, except in the case of foreign bills of 
exchange. 

Article VIII. — ^Discharge of Negotllble Instru- 
ments. 

[How DISCHARGED.] § 119. A negotiable in- 
strument is discharged: 

1. By payment in due course by or on behalf of 
the principal debtor. 

2. By payment in due course by the party ac- 
commodated, where the instrument is made or ac- 
cepted for accommodation. 

3. By the intentional cancellation thereof by 
the holder. 
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4. By any other act which will discharge a 
simple contract for the payment of money; 

(4. When the principal debtor becomes the holder 
of the instrument at or after maturity in his own 
right.) 

[How SECONDABY LIABILITY DISCHABGED.] § 120. 

A person secondarily liable on the instrument is 
discharged : 

1. By an act which dischaiges the instrument. 

2. By the intentional cancellation of his signa- 
ture by the holder. 

3. By the discharge of a prior party. 

(3. By a valid tender of payment made by a 
prior party.) 

4. By a release of the principal debtor, unless 
the holder's right of recourse against the part (party) 
secondarily liable is expressly reserved, or unless the 
principal debtor be an accommodating party. 

5. By a release of the principal debtor, imless the 
holder's right of recourse against the party secondarily 
liable is expressly reserved. 

(5. By an agreement in favor of the principal 
debtor binding upon the holder to extend the time 
of payment, or to postpone the holder's right to en- 
force the instrument, unless made with the assent 
prior or subsequent of the party secondarily liable, 
or unless the right of recourse against such party is 
expressly reserved, or unless the principal debtor be 
an acconunodating party.) 

6. By any agreement binding upon the holder to 
extend the time of payment, or to postpone the holder's 
right to enforce the instrument, unless made with 
the assent of the party secondarily liable, or unless 
the right of recourse against such party is expressly 
reserved. 
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[Rights of pabtt sbgondabily uablb, on 
PAYING.] § 121. Where the instrument is paid by 
a party secondarily liable thereon, it is not dischai|;ed; 
but the party so .paying it is remitted to his former 
rights as regards all prior parties, and he may strike 
out his own and all subsequent indorsements, and 
again negotiate the instrument, except: 

1. Where it is payable to the order of a third 
person and has been paid by the dra¥^r; and 

2. Where it was made or accepted for accom- 
modation, and has been paid by the party accom- 
modated. 

[Holder mat expressly renounce his rigiits 
against any party to the paper.] § 122. The 
holder may expressly renounce his rights against 
any party to the instrument before, at, or after its 
maturity. An absolute and unconditional renuncia- 
tion of his rights against the principal debtor made 
at or after the maturity of the instrument, discharges 
the instrument. But a renimdation does not affect 
the rights of a holder in due course without notice. 
A renunciation must be in writing, unless the instru- 
ment is delivered up to the person primarily liable 
thereon. 

[Unintentional cancellation inoperativb — 
BURDEN OF PROOF.] § 123. A Cancellation made 
unintentionally, or under a mistake, or without 
the authority of the holder, is inoperative; but where 
an instnunent or any signature thereon appears to 
have been cancelled, the burden of proof lies on the 
party who all^;es that the cancellation was made unin- 
tentionally, or under a mistake or without authority. 

[Material or fraudulent ai/teration of 
ZMRRUIOBNT.] § 124. Wh^:e a negotiable instru- 
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ment is fraudulently or materially altered by the holder 
without the assent of all the parties liable thereon, 
it is avoided except as against a party who has him- 
self made, authorized or assented to the alteration 
and subsequent indorsers. 

But when an instrument has been materially 
altered and is in the hands of a holder in due course, 
not a party to the alteration, he may enforce payment 
thereof according to its original tenor. 

[What are liATERL^L alterations.] $ 125. 
Any alteration which changes: 

1. The date. 

2. The sum payable, either for piindpal or 
interest. 

3. The time or place of payment. 

4. The number and the relations of the parties. 

5. The medium or currency in which pajrment 
is to be made. 

Or which adds a place of pajrment where no place 
of pajrment is specified, or any other change or 
addition which alters the effect of the instrument in 
any respect, is a material alteration. 

TITLE II.— BILLS OF EXCHANGE. 

Article I. — ^Form and Interpretation. 

[Bill of exchange defined.] § 126. A 
bill of exchange is an unconditional order in writing 
addressed by one person to another, signed by the 
person giving it, requiring the person to whom it is 
addressed to pay on demand, or at a fixed or determin- 
able future time, a sum certain in money to order or 
to bearer. 

[No assiqnmbnt of funds until ▲ocbft- 
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ANGE.] § 127. A bill of itself does not operate as 
an assignment of the funds in the hands of the drawee 
available for the payment thereof, and the drawee is 
not liable on the bill miless and imtil he accepts the 
same. 

[Mat be addbessed to several drawees 
jointlt, but not in the ai/ternattve.] § 128. a 
bill may be addressed to two or more drawees jointly, 
whether they are partners or not; but not to two or 
more drawees in the alternative or in succession. 

[Inland and foreign bills.] § 129. An in- 
land bill of exchange is a bill which is, or on its face 
purports to be, both drawn and payable within this 
state. Any other bill is a foreign bill. Unless the 
contrary appears on the face of the bill, the holder 
may treat it as an inland bill. 

[Mat be treated at option as a bill or 
NOTE.] § 130. Where in a bill drawer and drawee 
are the same person, or where the drawee is a fictitious 
person, or a person not having capacity to contract, 
the holder may treat the instrument at his option, 
either as a bill of exchange or a promissory note. 

[Referee in case of need.] § 131. The 
drawer of a bill and any indorser may insert thereon 
the name of a person to whom the holder may resort 
in case of need, that is to say, in case the bill is dis- 
honored by non-acceptance or non-payment. Such 
person is called the referee in case of need. It is the 
option of the holder to resort to the referee in case of 
need, or not, as he may see fit. 

Article II. — Acceptance. 

[Acceptance must be in writing and un- 
conditional.] § 132. The acceptance of a bill is 

YoLIX.— «. 
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the signification by the drawee of his assent to the 
order of the drawer. The acceptance must be in 
writing and signed by the drawee. It must not ex* 
press that the drawee will perform his promise by any 
other means than the payment of money. 

[Holder mat REQums acgbftance wbtften 
ON BILL.] § 133. The holder of a bill presenting 
the same for acceptance may require that the accept- 
ance be written on the bill, and if such request is re- 
fused may treat the bill as dishonored. 

[Effect qf acceptance on separate paper.] 
§ 134. Where an acceptance is written on a 
paper other than the bill itself, it does not bind the 
acceptor except in favor of a person who, on the faith 
thereof, receives the bill for value. 

[Effect of promise in writing to accept a 
BILL.] § 135. An unconditional promise in writing 
to accept a bill before or after it is drawn is deemed 
an actual acceptance in favor of every person who, 
upon the faith thereof, receives the bill for value. 

[Twenty-four hours allowed for decision 
AS to acceptance.] § 136. The drawee is allowed 
twenty-four hours after presentment in which to 
decide whether or not he will accept the bill; but 
the acceptance, if given, dates as the day of presenta- 
tion. 

[When bill may be accepted.] § 137. A 
bill may be accepted before it has been signed by 
the drawer, or whUe otherwise incomplete, or when 
it is overdue, or after it has been dishonored by a 
previous refusal to accept, or by non-payment. 

[Acceptance after dishonor reinstates orig- 
inal DATE.] I 138. But when a bill payable 
after sight is dishonored by non-acceptance and the 
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drawee subsequently accepts it, the holder, in the 
absence of any different agreement, is entitled to have 
the bill payable accepted as of the date of the first 
presentment. 

[General and qualhted aoceftance.] § 139. 
An acceptance is either general or qualified. A 
general acceptMice assents without qualification to 
the order of the dra¥^r. A qualified acceptance in 
express terms varies the effect of the bill as drawn. 

[Acceptance to pat at particular place.] 
§ 140. An acceptance to pay at a particular place 
is a general acceptance unless it expressly states that 
the bill is to be paid there only, and not elsewhere. 

[Qualified acceptance characterized.] § 141. 
An acceptance is qualified which is: 

1. Conditional; that is to say, which makes 
payment by the acceptor dependent on the fulfill- 
ment of a condition therein stated. 

2. Partial; that is to say, an acceptance to pay 
part only of the amoimt fojr which the bill is drawn. 

3. Local; that is to say, an acceptance to pay 
only at a particular place. 

4. Qualified as to time. 

5. The acceptance of some one or more of the 
drawees, but not of all. 

[Qualified acceptance mat be refused — ^effect 
IF TAKEN.] § 142. The holder may refuse to take 
a qualified acceptance, and if he does not obtain 
an unqualified acceptance, he may treat the bill 
as dishonored by non-acceptance. Where a qualified 
acceptance is taken, the drawer and indorsers are 
discharged from liability on the bill, unless they have 
expressly or impliedly authorized the holder to. take 
a qualified acceptance, or mbsequently assent thereto. 
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When the drawer or indorser receives notice of a 
qualified acceptance, he must within a reasonable 
time express his dissent to the holder, or he will be 
deemed to have assented thereto. 

Article III. — ^Presentment for Acceptance. 

[When presentment required.] § 143. Pre- 
sentment for acceptance must be made: 

1. Where the bill is payable after sight, or in 
any other case where presentment for acceptance is 
necessary in order to fix the maturity of the instru- 
ment; or 

2. Where the bill expressly stipulates that it 
shall be presented for acceptance; or 

3. Where the bill is drawn payable elsewhere 
than at the residence or place of business of the drawee. 

In no other case is presentment for acceptance 
necessary in order to render any party to the bill 
liable. 

[Must be presented or negotiated wrrmN 
REASONABLE TDiE.] § 144. Exccpt as herein 
otherwise provided, the holder of a bill which 
is required by the next preceding section to be pre- 
sented for acceptance must either present it for ac- 
ceptance or negotiate it within a reasonable time. 
If he fails to do so, the drawer and all indorsers are 
discharged. 

[When, how and upon whom presentbcent 
POR ACCEPTANCE TO BE MADE.] § 145. Present- 
ment for acceptance must be made by or on be- 
half of the holder at a reasonable hour, on a business 
day, and before the bill is overdue, to the drawee or 
some person authorized to accept or refuse acceptance 
on his behalf; and: 
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1. Where a bill is addressed to two or more 
drawees who are not partners, presentment must be 
made to them all, miless one has authority to accept 
or refuse acceptance for all, in which case present- 
ment may be made to him only. 

2. Where the drawee is dead, presentment may 
be made to his personal representative. 

3. Where the drawee has been adjudged a bank- 
rupt or an insolvent, or has made an assignment for 
the benefit of creditors, presentment may be made 
to him or to his trustee or assignee. 

[When presentment to be made.] § 146. A 
bill may be presented for acceptance on any day 
on which negotiable instruments may be presented 
for payment under the provisions of sections seventy- 
two and eighty-five of this act. When Saturday is 
not otherwise a holiday, presentment for acceptance 
may be made before twelve o'clock noon on that day. 

[When delay is excused.] § 147. Where the 
holder of a bill drawn payable elsewhere than at 
the place of business or residence of the drawee has 
not time, with the exercise . of reasonable diligence, 
to present the bill for acceptance before presenting it 
for payment on the day that it falls due, the delay 
caused by presenting the bill for acceptance before 
presenting it for payment is excused and does not 
discharge the drawers and indorsers. 

[When presentment is excused.] § 148. Pre- 
sentment for acceptance is excused and a bill may 
be treated as dishonored by non-acceptance in either 
of the following cases: 

1. Where the drawee is dead, or has absconded, 
or is a fictitious person or a person not having capa- 
city to contract by bill. 
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2. Where, after the exercise of reasonable dili- 
gence, presentment cannot be made. 

3. Where, although presentment has been insu- 
lar, acceptance has been refused on some ground. 

[When a bill is dishonored bt non-accept- 
ance.] § 149. A bill is dishonored by non- 
acceptance: 

1. When it is duly presented for acceptance 
and such an acceptance as is prescribed by this act 
is refused or cannot be obtained; or 

2. When a presentment for acceptance is ex- 
cused and the bill is not accepted. 

PDlLATORT presentment RENDERS BILL DIS- 
HONORED FOR NON-ACCEPTANCE.] § 150. Where 
a bill is duly presented for acceptance and is not pre- 
sented within the prescribed time, the person present- 
ing it must treat the bill as dishonored by non-accept- 
ance, or he loses the right of recourse against the 
drawer and indorsers. 

[Dishonor bt non-acceptance renders pre- 
sentment FOR PAYMENT UNNECESSARY.] § 151. 

When a bill is dishonored by non-acceptance, an im- 
mediate right of recourse against the drawers and in- 
dorsers accrues to the holders, and no presentment 
for payment is necessary. 

Article IV. — ^Protest. 

[Protest of foreign bill.] § 152. Where a 
foreign bill appearing on its face to be such is dis- 
honored by non-acceptance, it must be duly protested 
for non-acceptance, and where such a bill which has 
not previously been dishonored by non-acceptance 
is dishonored by non-payment, it must be duly pro- 
tested for non-payment. If it is not so protested, 
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fhe drawer and indorsers are discharged. Where a 
bill does not appear on its face to be a foreign bill, 
protest thereof, in case of dishonor, is unnecessary. 

[Specificationb op protest.] § 153. The pro- 
test must be annexed to the bill or must contain 
a copy thereof, and must be under the hand and seal 
of the notary making it and must specify: 

1. The time and place of presentment. 

2. The fact that presentment was made and 
tiie manner thereof. 

3. The cause or reason for protesting the bill. 

4. The demand made and the answer given, if 
any, of the fact that the drawee or acceptor could not 
be foimd. 

[Bt whom protest made.] § 154. Protest may 
be made: by 

1. A notary public; or 

2. By any respectable resident of the place 
where the bill is dishonored, in the presence of two 
or more credible witnesses. 

[When protest to be made.] § 155. When 
a bill is protested, such protest must be made 
on the day of its dishonor, unless delay is excused as 
herein provided. When a bill has been duly noted, 
the protest may be subsequently extended as of the 
date of the nothig. 

[WmCRE PROTEST TO BE MADE.] § 156. A bill 

must be protested at the place where it is dishonored, 
except that when a bill drawn payable at the place 
of business or residence of some person other than the 
drawee, has been dishonored by non-acceptance, it 
must be protested for non-payment at the place where 
it is expressed to be payable ; and no other presentment 
for payment to, or demand on, the drawee is necessary. 



Digitized by V:iOOQIC 



120 bills and notes. 

[Subsequent protest for non-payment may 
BE MADE.] § 157. A bill which has been protested 
for non-acoeptance may be subsequently protested 
for non-pa3anent. 

[Protest may be had in cases of bankrupts 
OR INSOLVENTS.] § 158. When the acceptor has 
been adjudged a bankrupt or an insolvent or has 
made an assignment for the benefit of creditors, before 
the bill matures, the holder may cause the bill to be 
protested for better security against the drawer and 
indorseiis. 

[When protest may be dispensed with or 
DELAY EXCUSED.] § 159. Protcst is dispensed with 
by any circumstances which would dispense with 
notice of dishonor. Delay in noting or protesting is 
excused when delay is caused by circumstances beyond 
the control of the holder and not imputable to his 
default, misconduct or negligence. When the cause 
of delay ceases to operate, the bill must be noted or 
protested with reasonable diligence. 

[Protest on copy of lost bill.] § 160. 
Where a bill is lost or destroyed or is wrongly detained 
from the person entitled to hold it, protest may be 
made on a copy or written particulars thereof. 

Article V. — ^Acceptance for Honor. 

[Acceptance by third party for honor.] 
§ 161. Where a bill of exchange has been protested 
for dishonor by non-acceptance, or protested for better 
security, and is not overdue, any person not being a 
party already liable thereon, may, with the consent of 
the holder, intervene and accept the bill supra protest 
for the honor of any party liable thereon or for 
the honor of the person for whose account the bill 
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18 drawn. The acceptance for honor may be for part 
only of the sum for which the bill is drawn, and where 
there has been an acceptance for honor for one party 
there may be a further acceptance by a different 
person for the honor of another party. 

[Acceptance fob honob btost be in wbtting.] 
§ 162. An acceptance for honor supra protest 
must be in writing and indicate that it is an 
acceptance for honor, and must be signed by the ac- 
ceptor for honor. 

[Deebhed fob honob of dbaweb when not 
EXPRESSED.] § 163. Where an acceptance for honor 
does not expressly state for whose honor it was made, 
it is deemed to be an acceptance for the honor of the 
drawer. 

[To WHOM ACCEFTOB FOB HONOB LIABLE.] § 164. 

The acceptor for honor is liable to the holder and 
to all parties to the bill subsequent to the party for 
whose honor he has accepted. 

[Engagements of acceftob fob honob.] § 165. 
The acceptor for honor by such acceptance engages 
that he ^dll, on due presentment, pay the bill accord- 
iDg to the terms of his acceptance, provided it shall 
not have been paid by the drawee, and provided also 
that it shall have been duly presented for payment 
and protested for non-payment and notice of dishonor 
given to him. 

[Acceptance fob honob dates fbom non- 
acceptance.] § 166. When a bill payable after 
sight is accepted for honor, its maturity is calculated 
from the date of the noting for non-acceptance and not 
from the date of the acceptance for honor. 

[Bill accepted fob honob must be pbotbsted 
FOB non-payment, ETC.] § 167. Where a dis- 



Digitized by V:iOOQIC 



122 BILLS AND NOTES. 

honored bill has been accepted for honor «upra 
protest or contains a reference in case of need, it must 
be protested for non-payment before it is presented 
for payment to the acceptor for honor or referee in case 
of need. 

[Presentment for payment to accefjpor for 
HONOR, HOW MADE.] § 168. Presentment for pay- 
ment to the acceptor for honor must be made as 
follows: 

1. If it is to be presented in the place where the 
protest for non-payment was made, it must be pre- 
sented not later than the day following its maturity. 

2. If it is to be presented in some other place 
than the place where it was protested, then it must be 
forwarded within the time specified in section 103. 

P^ELAY IN MAKING PRESENTBiENT TO ACCEPTOR 

FOR HONOR.] § 169. The provisions of section 81 
apply where there is delay in making presentment 
to the acceptor for honor or referee in case of need. 

[Protest for non-payment by acceptor for 
HONOR.] § 170. When the bill is dishonored by 
the acceptor for honor it must be protested for non- 
payment by him. 

Article VI. — Payment for Honor. 

[Any person may pay supra protest for 
honor.] § 171. Where a bill has been accepted for 
non-payment, any person may intervene and pay it 
supra protest for the honor of any person liable thereon 
or for the honor of the person for whose account it 
was drawn. 

[Must be attested by notarial act of 
HONOR.] § 172. The payment for honor supra pro- 
test in order to operate as such and not as a mere 
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voluntary payment must be attested by a notarial act 
of honor which may be appended to the protest or 
form an extension to it. 

[Pater must declare intention, and for 
WHOSE HONOR.] § 173. The notarial act of honor 
must be founded on a declaration made by the payer 
for honor or by his a^nt in that behalf declaring his 
intention to pay the bill for honor and for whose honor 
he pays. 

P?REFERENCE AMONG PERSONS OFFERING TO PAT 

FOR HONOR.] § 174. Where two or more persons 
offer to pay a bill for the honor of different parties, the 
person whose payment will discharge most parties to 
the bill is to be given the preference. 

[Discharge of parties subsequent to partt 
FOR WHOSE HONOR PAID.] § 175. Where a bill 
has been paid for honor, all parties subsequent to 
the party for whose honor it is paid are discharged, but 
the payer for honor is subrogated for, and succeeds to, 
both the rights and duties of the holder as regards tlie 
party for whose honor he pays and all parties liable to 
the latter. 

[Effect of holder refusing to receivb 
PATMENT SUPRA PROTEST.] § 176. Where the holder 
of a bill refuses to receive payment sujjfa protest, he 
loses his right of recourse against any party who would 
have been discharged by such payment. 

[Pater for honor entitled to receive bill 
AND PROTEST.] § 177. The payer for honor, on 
pajring to the holder the amount of the bill and the 
notarial expenses incidental to its dishonor, is entitled 
to receive both the bill itself and the protest. 

Article VII. — ^Bills in a Set. 
[The whole of the parts of a bill drawn 
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IN A SET CONSTITUTE ONE BILL.] § 178. Where a bill 
is drawn in a set, each part of the set being numbered 
and containing a reference to other parts, the whole 
of the parts constitute one bill. 

[Parts op set negotlated to different 
HOLDERS — TRUE OWNER.] § 179. Where two or more 
parts of a set are negotiated to different holders in due 
course, the holder whose title first accrues is, as between 
such holders, the true owner of the bill. But nothing 
in this section affects the rights of a person who in due 
course accepts or pays the part first presented to him. 

[Holder indorsing more than one part 
UABLE ON ALL SUCH.] § 180. Where the holder of 
a set indorses two or more parts to different persons he 
is liable on every such part, and every indorser subse- 
quent to him is liable on the part he has himself in- 
dorsed, as if such parts were separate bills. 

[Acceptance on more than one part.] § 181. 
The acceptance may be written on any part and 
it must be written on one part only. If the drawee 
accepts more than one part, and such accepted parts 
are negotiated to different holders in due course, he is 
liable on every such part as if it were a separate bill. 

[Acceptor liable on outstanding part ac- 
cepted BY HIM.] § 182. When the acceptor of a 
bill drawn in a set pays it without requiring the part 
bearing his acceptance to be delivered up to him, and 
that part at maturity is outstanding in the hands of a 
holder in due course, he is liable to the holder thereon. 

[Payment op one part discharges all.] § 183. 
Except as herein otherwise provided, where any 
one part of a bill drawn in a set is discharged by 
payment or otherwise, the whole bill is dischaiged. 
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TITLE III.— PROMISSORY NOTES AND CHECKS. 

Article I. 

[What is a negotiable promissory note.] 
§ 184. A negotiable promissory note within the mean- 
ing of this act is an miconditional promise in writing 
made by one person to another, signed by the maker, 
engaging to pay on demand or at a fixed or determinable 
future time, a sum certain in money to order or to 
bearer. Where a note is drawn to the maker's own 
order, it is not complete until indorsed by him. 

[What is a check.] § 185. A check is a 
bill of exchange drawn on a bank payable on demand. 
Except as herein otherwise provided, the provisions of 
this act are applicable to a bill of exchange payable on 
demand apply to a check.* 

[Requisite action on checks, presentbibnt, 
notice, etc.] § 186. A check must be presented 
for payment within a reasonable time after its 
issue, and notice of dishonor given to the drawer as 
provided for in the case of biUs of exchange, or the 
drawer will be discharged from liability thereon to the 
extent of the loss caused by the delay. 

[Certification equivalent to acceptance.] 
§ 187. Where a check is certified by the bank on 
which it is drawn, the certification is equivalent to an 
acceptance. 

[Certification discharges all drawers and 
INDORSERS.] § 188. Where the holder of a check 
procures it to be accepted or certified, the drawer and 
all indorsers are discharged from liability thereon. 

[Check does not operate as assignment of 

FUND UNTIL ACCEPTANCE.] § 189. A chcck of 
«Noto.— As per copy. 



Digitized by V:iOOQIC 



126 BILLS AND NOTES. 

itself does not operate as an assignment of aqy part of 
the funds to the credit of the drawer with the bank, 
and the bank is not liable to the holder, unless and 
until it accepts or certifies the check. 

TITLE IV.— GENERAL PROVISIONS. 

Article I. 

[Tttle of act.] § 190. This act shall be 
known as the Negotiable Instrument Law. 

[Meaning of words used in act.] § 191. In 
this act, unless the context otherwise requires: 

"Acceptance'' means an acceptance completed 
by delivery or notification. 

''Action'' includes counter-claim and set-oflf. 

''Bank" includes any person or association of 
persons carrying on the business of banking, whether 
incorporated or not. 

"Bearer" means the person in possession of a bill 
or note which is payable to bearer. 

''Bill" means bill of exchange, and "note" means 
negotiable promissory note. 

"Delivery" means transfer of possession, actual 
or constructive, from one person to another. 

"Holder" means the payee or indorsee of a bill 
or note, who is in possession of it, or the bearer thereof. 

"Indorsement" means an indorsement completed 
by delivery. 

"Instrument" means negotiable instrument. 

"Issue" means the first delivery of the instrument, 
complete in form, to a person who takes it as a holder. 

"Person" includes a body of persons, whether 
incorporated or not. 

"Value" means valuable consideration. 
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"Written'' includes printed, and '^writing'' in- 
cludes print. 

[Person primarily liable.] § 192. The person 
''primarily'' liable on an instrument is the person 
who, by the terms of the instrument, is absolutely 
required to pay the same. All other parties are 
"secondarily" liable. 

[Reasonable time.] § 193. In determining 
what is a ''reasonable time" or an '^unreasonable 
time," regard is to be had to the nature of the instru- 
ment, the usage of trade or business (if any) with 
respect to such instruments, and the facts of the 
particular case. 

[Time prescribed — Sundays and holidays, etc.] 
§ 194. Where the day, or the last day, for 
doing an act herein required or permitted to be done 
falls on Sunday or on a holiday, the act may be done 
on the next succeeding secular or business day. 

[Provisions of act not to apply to previ- 
ously GIVEN INSTRUMENTS.] § 195. The provisious 
of this act do not apply . to negotiable instruments 
made and delivered prior to the passage hereof. 

[Law merchant to govern cases not provided 
IN Tms ACT.] § 196. In any case not provided for in 
tiiis act, the rules of the law merchant shall govern. 
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Chapter I. 
NATURE OF THE CONTRACT. 

Section 1. The Contract in General. 
The contract of suretyship and the contract of 
guaranty, which latter is merely a subdivision of the 
suretyBhip contract, is of peculiar interest, inasmuch 
BB the contract is always an express one, and never 
arises by implication. The suretyship contract arises 
on the agreement that the surety or guarantor makes 
with the creditor to answer for the debt, default or 
miscarriage of another person. Sinceby the nature of the 
contract, the surety or guarantor takes on the obliga- 
tion for which the principal debtor is originally liable, 
the surety or guarantor is called the obligor, and the 
one to whom his promise runs (the creditor) is called 
the obligee. The parties to the contract, strictly then, 
are only the obligor and the obligee, althou^ the 
presence of and the continuing liability of the prin- 
dpal debtor to the creditor, is always an essential 
thing to make the contract one of surteyship. If the 
prcHnise is not to answer for the debt, default or mis- 
carriage of another person, whose liability continues, 
it would then be an original promise of the promissor 
and the promissor would not be a surety at all, so if 
the promise is to answer for the debt of another, the 
debt of the other person being thereby cancelled, the 
promissor's debt is original, and he is in no way a 
surety. So that the principal debtor is to be con- 
sidered as always having a presence in the contract of 
suretyship, even thou^ he is not a party to the con- 
tract of suretyship strictly. The surety's contract 

181 
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must alwa3rB be collateral to the contract of the 
principal debtor. 

Section 2. Origin and Essentials of the Gon- 

TRAcrr. 

The surety's contract is one of the oldest known 
to the law; just how old this kind of contract is, it 
seems impossible to say, except that its origin is of 
such an ancient date, and some of its characteristics 
were so well known to the ancients, that it may well 
be looked upon as an antique among contracts. The 
essentials of the contract of suretyship include, in 
addition to the essentials of any valid contract, viz.: 
that the parties to the contract be competent to 
contract, that their contract be in the form prescribed 
by the law, that there be a consideration to support 
the contract, that its object be lawful, and that the 
consent given be in no way interfered with by mis- 
take, misrepresentation, fraud, duress or undue in- 
fluence; the further essential, dictated by the 
statute of frauds, that the contract agreement be 
evidenced by a writing, signed by the surety or guar- 
antor, showing the agreement with sufficient definite- 
ness to identify the parties and to show the terms of 
the obligation, together, usually, with the naming 
of the consideration. 

Section 3. The Principal. 

The one originally obligated to the creditor for 
his own debt is called the principal, or the principal 
debtor, and since the principal debtor is so closely 
connected with the surety's contract with the creditor, 
which is to answer for the principal's default, the prin- 
cipal must not be lost sight of, as his relation and his 
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contract with the creditor is the basis of the surety's 
contract* The principal debtor is the one whose debt 
or default the surety agrees to answer f or, or, in other 
words, his possible unpaid debt or default is the basis 
of the transaction between the creditor and the surety* 
The principal may be one in charge of certain sums 
of mon^, or one holding an office, carrying with it 
the duty to keep safe the fimds intrusted to him, and 
one who personally becomes security for any default 
of the principal in the conduct of that office, and would 
be in default on his agreement when the principal 
defaults in his duties for which the surety has become 
the security. The principal's obligation which the 
surety may secure may be of a wide range. His 
failure to pay any debt, or the possible breach in a 
promise to perform some obligation, or a possible 
miscarriage of his duties or obligations, owing to 
another, for all or any of these things, the surety may 
by express contract, make himself liable, the obliga- 
tion of the principal continuing also. 

Section 4. The Surety. 

Judg^ Cooley, in the case of Smith vs. Sheldon,^ 
says: '^A surety is a person who, being liable to pay 
a debt or perform an obligation, is entitled, if it is en- 
forced against him, to be indemnified by some other 
person, who ought himself to have made payment or 
performed before the surety was compelled to do so.'' 

The surety is one, then, who, by his express con- 
tract in writing, agrees to answer to the creditor for 
the debt, default or miscarriage of another. But to 
be a surety there must always exist the continuing 
liability of the principal debtor, for it is a general rule 

■ 35 Mich.. 47; see alsoWendlandt 
V. Boim, 37 Minn., 162. 
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of law, that whatever discharge the prircipai, will 
likewise dischai^ the surety. It is also necessary 
that the promise to answer for the debts and obliga- 
tions of another, must be made expressly in writing, 
and to the one to whom the duties or obligations are 
owing, viz., the creditor. A promise made directly 
to the debtor, to pay his debt, for instance, would be 
an original promise. 

The surety, as such, could not make a promise to 
answer for a debt, which is partly the debt of another, 
and partly his own debt. This would be an original 
promise. He must not have any personal interest, 
or responsibility, in the obligation, he agrees to answer 
for on behalf of another, if he would claim the rights 
and remedies of the surety. His promise, furthermore, 
must be collateral, and if credit is extended to him, and 
not to the one originally seeking it, his promise would 
be original, he would not be a surety at all. 

It is not necessary that the principal debtor have 
knowledge of the fact, that another has become surety 
for the debt, if there exists a consideration to support 
the obligation of the surety, moving from the creditor 
to the surety. Another instance of showing that the 
principal debtor is not really a party to the surety's 
contract, is that a false representation on the part of 
the principal debtor amounting to a fraud, and made 
to the surety to induce him to become a surety, would 
not make the surety's contract voidable uidess the 
creditor, with whom the surety contracts, was a party 
to the fraud. 

Section 6. Distinction Between a Subuxfy and a 

Guarantor. 

Although a surety and a guarantor are bo& pai^ 
ties who make an express agreement to bind them- 
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idves for the perf ormanoe of an act or the fiilfiUmftnt 
of an obligation or duty of another, the distinctions 
between the contract of the two persons, and the ob- 
ligations assumed under their contract, can be sharply 
made. A surety, as a general rule, is a party to the 
original contract of the principal, he signs his name 
to the original agreement at the same time the prin- 
cipal signs, and the consideration for the principal's 
contract is the consideration for the agreement of the 
surety's. The surety is therefore bound on his contract 
from the very b^hming, and he is bound also to in- 
form himself of the defaults of the principal debtor^ 
and he is not in any part relieved from his obligations 
under the contract by the creditor's failure to inform 
him of the principal's default in the contract, for which 
contract the surety has become the security for. A 
guarantor, on the other hand, usually does not make 
his agreement to answer for the principal's debt or 
default, contemporaneously with the principal or 
by the same agreement, but his obligation is entered 
into subsequently to the making of the original agree- 
ment, and his agreement is not the contract that the 
principal makes, and hence a new consideration is 
required to support it. The contract of the prin- 
cipal's, not being the one the guarantor makes, he is 
not bound to inform himself of default, or failure of 
principal to perform his contract. The creditor is 
also under the obligation to inform the guarantor of 
the principal's default, not strictly in the sense of 
being obliged to give notice immediately after de- 
mand on the day the obligation matures, as in the case 
of an indorser, but if a failure to give notice materially 
prejudices the rights of the guarantor, the guarantor 
can claim a discharge on the obligation to the extent 
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of the injury suffered.' The contract of the guarantor 
is not only collateral, but it is secondary; the surety's 
contract is primary and direct.' 

The guarantor is liable only after the default of 
the principal; the liability is established by the default 
of the principal, and by showing performance of the 
conditions of the contract.^ But on discussing the 
distinctions between the surety and the guarantor in 
respect to the liability assumed, we must remember 
that guaranties are of two kinds, the conditional 
guaranty, and the absolute guaranty. In the former 
the guarantor is only liable after the condition of the 
guarantor's contract is fulfiUed. So, then, where A 
guarantees the collectibility of a certain sum for an- 
other person, his obligation matures when the creditor 
makes the showing that the debt is not collectible; 
this usually requires the exhausting of all the legal 
remedies to collect, as by securing a judgment against 
the principal debtor, and having execution issue on 
the judgment, together with the sheriff's return show- 
ing that the execution cannot be made, because the 
principal has no goods or property, that may be sold 
when levied on, to satisfy the execution. An absolute 
guaranty is one that arises where the guarantor fixes 
the time to pay, as of some date certain; in this kind 
of guaranty it is not necessary that the creditor first 
take steps against the principal to charge the guar- 
ajitor, as, for instance, where the guaranty is for the 
payment of a bond according to its terms,' or a guar- 
anty for the payment of a promissory note at its 
maturity.' It has also been held that an absolute 

• QnS VB. Simms, 46 Ind., 262; * Atwood vb. LeBter, 20 R. I., 660. 

Harris tb. NeweU, 42 Wis., 687. • Roberts vs. Ridle. 79 Pa. St., 468. 

* MUioy vs. Quinn et al., 69 Ind., • Campbell vs. Bi^, 46 Pa. St., 
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guarantor is not discharged by the creditor's delay 
in enforcing payment from the principal.^ It may be 
said, further, that it makes little difference whether 
the promissor calls himself a surety or guarantor, the 
terms of the agreement will control, in determining 
whether it is to be considered a contract of a surety or 
of a guarantor. 

SscnoN 6. The Liabiutt of the Surety. 

It is the general rule, that the liability of a surety 
or a guarantor cannot be extended by implication or 
construction beyond the precise terms of their con- 
tract.' 

The above rule is of universal application, no 
matter what variety of agreement the surety's con- 
tract may assimie, and it is f oimded on the soundest 
principles of justice and public policy. From the 
practice of the coxirts in limiting the liability of the 
surety to the strict terms of his contract, the state- 
ment is made that the surety is a favorite of the law, 
but the use of the expression must not be misunder- 
stood. The surety position is usually one of special 
misfortune, where his principal defaults, and the 
favor of the law is to excuse him for nothing that he 
has expressly bound himself to answer for, but the 
favor extends only to keeping his liability strictly 
within the terms of his agreement. The liability of 
the surety then is determined by the meaning of the 
language of his contract. A reasonable interpreta- 
tion of the language used is to be had, and practically 
the same rules of construction are to be observed, in 
determining what the contract was, and in arriving 

* Hooker vs. Gooding, 86 HL, 60. vb. Bamee, 124 HI., 346; Gunn 

* Brandt on Suretvihip and Guar- vs. Geaiy, 44 Mich., 616; 



anty, Vol 1, Sec. 93; Vinyard Buraon vs. Andes, 83 Va., 446. 
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at the intention of the partiee, as are usually employed. 
These things are to be gathered, as in other oases, 
from the surrounding circumstances. The terms of 
the contract, and the circumstances, must be ex- 
amined in any case, to ascertain the extent of the 
liability and the character of the oblig;ation assumed.* 

SEcnoN 7. The CJo-Surety. 

Parties who become liable for the same debt of 
another person, contracting with the same obligee, 
are co-sureties, and it is not necessary that they 
become sureties for the debt at the same time, as 
the other sureties; that is to say, co-sureties need not 
make their contmcts contemporaneously, nor, need 
ihey become surety for the same amount, nor is 
privily of contract an essential, nor is it necessary that 
they even know that there is another, who is also 
liable as surety for the same debt.^* 

Where one of two or more co-sureties pB,yB the 
debt of the principal debtor, he is entitled to con- 
tribution against his coHSureties, that is, he may 
maintain a suit for the sum, that he has paid in excess 
of the sum that he himself, as against his co-sureties, 
would be obliged to pay. Indebitatus aaaumpnt is 
the proper action by one co-surety against another, 
to recover the proportionate share of the common 
liability due from the co-surety .^^ But one who is a 
surety for another surety is not liable in contribution.^' 
Other rights of the co-surety as against his co-surety 
will be spoken of later under a separate head. 

Section 8. The Grantob op Mortgaged Property. 

It is a general rule of law that the grantee of 

mortgaged premises, who agrees to assume the mort- 

• WeUi VB. Ebmob, 75 Vs., «66. " Weeki vg. Panoos, 170 Vam^ 

• lffttUi0wi y. MiUnpt, 58 lOii., 570. 

564. » ADsQ Ti. State, 61 Ind., 268. 
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gage, becomes the principal debtor for the payment of 
the mortgage, and that the grantor of the premises 
becomes the surety with all the rights of a surety. In 
the case of Moore vs. Topli£F/' notes were given by a 
partnership firm composed of A, B and C and in- 
dorsed to third parties, which notes were secured by a 
mortgage to the creditors, from C, on the real estate. 
A afterward sold out all his interest in the firm to B 
and C, who assumed all the firm indebtedness, and 
formed a new partnership, the new firm paying in- 
terest on the notes until t^eir bankruptcy, in which 
proceedings in bankruptcy the creditors proved their 
debts, and received forty-two per cent as a composi- 
tion, in full discharge of the personal liability of B 
and C. Held, that as A was still personalty liable 
on the notes as surety for B and C the mortgage wm 
not extinguished, and that A's existing equity, as 
surety, to have the mortgage security surrendered 
by the creditors to him upon his pajonent of the 
balance of the debt, was unaffected by the bankruptcy 
discharge. 

The obligation of the surety will not be implied, 
yet the law itself will extend the privileges and rights 
of a surety, to one who is bound to answer for the 
default of others who by their agreement, contracted 
to meet the indebtedness and relieve the person who 
subsequently has to pay the debt, which the oihet 
person's defaiilt has put back on his shoulders.^ 



14 



SncnoN 9. Plbdoino or Mortqaoing Propsrtt to 
SscuRE Debt of Another. 

Property itself may be said to occupy the position 
of a surety, where it is pledged by the one owning the 

• 107 m., 241. Smhli ▼•. Shddoo, M Mbb., 

»• Aym y. Dixon, 78 N. Y., 818; 42. 
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same, as security for the defaiilt of another person.^ 
Where one member of a partnership pledges his own 
property for the payment of the firm debts, here the 
property is in the situation of a surety, and as against 
those who daim an interest in the property, the 
creditor must observe the rights of the surety.^* 

SscnoNlO. Pabtnebs AssuMiNO PARTNEBsmp Debt. 

In the case where certain members of a partner- 
ship firm assume the partnership debts and continue 
the business on the retirement of one of the members, 
this does not release the retiring member from the 
debts already contracted, unless the creditors so agree. 
But it gives the retiring member the right to claim 
the rights and privileges of the surety, as against the 
firm members who are continuing the business and 
who assume the firm debts." 

Section 11. Joint Contbacts. 

It is the general rule that if one is jointly liable 
for the payment of a debt with the principal, the con- 
tract is not within the statute of frauds. Holding 
that if the promise is joint, that the pronuse is original 
as to both promissors.^* But it is oftentimes a 
question of fact as to whether the promise was, or 
was not, a joint promise. Where several parties sign 
a joint note as makers, and it is known to the creditor 
that some of them or one of them is a surety, the 
surety showing this fact, may either in a court of law, 
or in a court of equity, claim the rights and privil^es 
of the s\u:ety.^* The true contract in such a case 

^ Allen VB. ODoimell, 28 Fed. 95; Smith vg. Shddon, 35 

Rep., 346. Mich., 95. 

«• Lowiy vu. McKinnie, 68 Pa. St., "• Ex parte Lowe, 1 De Gex, 300; 

294. Brown on Statute of Frauds. 

.<* Odgrave TB. TaUman, 67 N. Y., >* Kennedy vb. Evans, 31 111., 258. 
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may be shown. It is also the general rule that one of 
the makers of a joint note under seal may show at law, 
and by parol, that he is a surety, and these decisions are 
founded on the same reasons that are given in the 
case of a note not under seal.^ Joint parties to a 
note each have all the rights of a surely, so far as the 
payment of the shares of the others are concerned, 
and an act by the creditor discharging one, would 
thereby discharge the other.'* 

* Rodbera vs. Scbod Trustees, 46 ^ Ckfk vs. Dane, 128 Ala., 1^. 
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Chaptbb II. 

PARTIES TO THE CONTRACT. 

Section 12. Who mat Bscoms a Subbtt ob a 

Guarantor. 

In general, it may be stated that anyone who has 
l^al capacity to enter into a contract, may bind him* 
self on his contract to answer for the debt, or default 
of another, and in general it may be said the party 
may be considered incompetent to bind himself as a 
surety, where his ordinary contracts would be either 
void or voidable. The promissor in suretsnship must 
not be of unsound mind, or be under the lawful age to 
contract, and at common law the fact that the promissor 
was a feme covert, that is a married woman, would 
disqualify her from making a binding contract of 
suretyship, so also the usual rule of partial disability 
of the partnership, and the corporation to contract 
generally, would prevail in the matter of their ability 
to answer for the debt, or defaiilt of another. In 
addition to the common law disability there exists 
in certain states, the statutory rule that certain other 
persons, such as attome3rs-at-law shall not be proper 
sureties where the debtor is the surety's client, in the 
matter of the attorney signing a bond for instance, but 
these rules are made rather for the purpose of justify- 
ing the public officer in the rejection of such a surety, 
rather than to make the contract of such a surety 
invalid once it has been entered into, and once such a 
surety has been accepted as such, he is usually bound 
on his contract notwithstanding the law's prohibition 

14t 
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against his acceptance under the circumstances of the 
particular case. 

SEcnoN 13. Infants as Surbtibs. 

Since the rule of law has been changed, so that the 
accepted understanding is, that an infant's express 
contracts are to be now considered as voidable, and 
not void contracts, it may be said that the courts for 
the most part are inclined to agree that the infant't 
contract of suretyship is voidable, and not void, unlesii 
the contract would necessarily operate to unduly 
prejudice the rights of the infant. It remains there- 
fore with the infant in the case of contracts of an 
uncertain nature to exercise his election, of avoiding 
the contract if he sees fit.* In Hamer vs. Dipple,' 
the court says: '^This immunity to infants (the 
right to avoid the contract), is intended for their 
protection against imposition and imprudence and is 
continued after their majority as a mere personal 
privilege ♦ ♦ ♦ whenever he the (infant) arrives 
at majority ♦ ♦ ♦ the law presumes that he 
has acquired all the wisdom and prudence necessary 
for the proper management of his affairs; hence the 
law imposes on him full responsibility for all his 
acts and contracts.'' An infant therefore who ratifies 
his contract of suretyship after reaching his majority 
with a full knowledge of the fact that he was not 
boimd on the original contract, will be bound by his 
ratification. It may be added here that infancy of 
the principal debtor, woiild be no defense to the 
liability of an adult surety.* 

Eeans va. BagooU, 2 H. Black. * Dexter va. PlADchsid^ 11 AflMi. 

611. 865. 

• 81 O. S., 72. 
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SscnoN 14. Married Wombn as Sxtretibs. 

The common law rule was that a married woman 
could make no contracts, except where she contracted 
in reference to her own separate estate. As it was 
the usual rule that her f ortime or estate vested in the 
husband, her contracts as a surety were held invalid. 

By rule of statute, the married woman is enabled 
now, to retain and control her own property and hence 
may make all contracts including the contract of 
suretyship, the same as if unmarried/ The statutes of 
the (Merent states are of course not exactly uniform, 
but the married woman's disability to contract has 
for the most part, been removed, but where the 
enabling act has not been passed they cannot properly 
become a surely or grantor.* In Georgia and in some 
other states, a married woman where she binds her 
separate estate is forbidden to enter into a contract 
as surely for another, even though that other be her 
husband, and the debt be one, in part to obtain goods 
for the family. • 

Section 15. Insane Person as Surety. 

One who is of imsoimd mind, cannot bind himself 
upon a contract of suretyship, even though the creditor 
acted in good faith in entering into the contract, 
and was not aware of the fact of insanity in the surety.^ 
A more difficult question as to liability, has been 
presented to the courts, in the case where the prin* 
dpal debtor is a limatic, and one becomes surety on 
the lunatic's contract, the question being, can the 
surety be held. The question is answered in the 

« Low Bros, ft Oo. VB. Andenon, * Smith vb. Hardman. 99 Gft^ 88. 

41 Iowa, 476. « Vai& i>Mton & Maikt ▼■. Beab, 

i Qomar ▼■. Orager, 09 N. Y., 87. * H., 46 Iowa, 62 

▼oL IX.— 10. 
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affirmative, the grounds for the decision being the 
same as given in the case of the holding a surety 
liable on his contract to answer for debt of a married 
woman.* It being assumed that the surety knew of 
the disability of the principal debtor, and to have 
made his contract with that fact in mind, and the 
surety being himself competent to contract, is bound. 

SECnON 16. PARTNERSmPS AND CoRPORATIONB AS 

Sureties. 

A partnership is a proper promissor in a contract of 
suretyship, provided the contract comes within the 
scope of the business of the partnership, or is expressly 
joined in, by all the members of the partnership firm 
for a partnership piu*pose. Where the contract is 
not witjiin the scope of the firm's business, one partner 
has no implied power to bind the firm.* But the firm 
itself may change the scope of the business. A 
partner acting without express or implied authority 
would bind himself alone. 

A corporation's right to become a surety is re- 
gulated by the powers granted to it in the charter, 
or where the making of the contract would be necessary 
to properly carry out the express purposes of its 
creation.^* The power of a state or national bank 
to act as surety is regulated by the language of the 
.statute under which they are organized. Under the 
National Banking Act, there is given the impUed power 
to National Banks to act as a surety, whenever it 
becomes necessary for the bank to so act in negotiating 
its paper." 

• Lee ys. YandeU, 09 TexM, 84. » Aniot vb. Erie Ry. Co., 07 N. T., 

• Otbom VB. SUme, 30 Minn., 26; 316. 

Avoiy ▼■. Rowdli 60 MiM., 82. >" Ptoples Buik ▼•. National Brak, 

^^ lOlU.S^lM. 
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Section 17. Attornets-at-Law as Sureties. 

Sometimes by statute^ an attomey-at-law may 
be prohibited from acting as a surety or signing a 
bond as surety for his client^ but the disability simply 
goes to the penalty, usually, for the violation of the 
statute, and under the principle of estoppel the surety 
is held liable on his obligation as assumed,^' if not- 
withstanding the statute, his bond is accepted. And 
the fact that such a surety is held liable on the bond, 
would not relieve him from his offense of breaking the 
rule of the statute, and he would still be liable to answer 
to the courts for his wrong. The rule prohibiting 
such a person from acting as a surety is founded on 
the principles of public policy; the punishment would 
be by fine, or pimishment as for contempt of court. 

A statute, the provisions of which state, that an 
attorney shall not be received as bail in a criminal 
case, is held to be directory only. The attorney who 
signs such a bond and is received as the surety in such 
a case, would be bound on the contract." He will not 
be permitted afterward to plead his incapacity, as a 
defense to the suit on the bond. 

Section 18. Surety under Duress. 

Following the general rule of contract law, duress 
avoids the contract, where a surety becomes such by 
reason of being compelled to sign under duress. It 
is the better rule too, that duress practiced on the 
principal debtor alone will relieve the surety, as well 
as the debtor himself, in the case where the surety is 
ignorant of the true conditions existing between the 
principal debtor and the creditor.^* Where the surety 

" SUte vn. Findl^, 101 Mo.» 368. wealth, 11 Biuh., 617. 

* Sbennan vs. State, 4 Kan., 670; ** Fteoock et aL vb. Fbopla, 83 

HoUandfworth vb. Onmrncwp HL^SSL 
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mgDB with full knowledge of the duress, he cannot 
then, on the ground of the duress, escape liability on 
the contract. The argument usually advanced is^ 
that if the principal contract is invalid, then the con* 
tract of the surety, which exists by reason of the 
principal's contract, is likewise invalid. But duress 
makes the contract voidable only, and not void. 

Section 19. Fraud in the Contract. 

Fraud practiced on the surety by the creditor, 
will make the contract voidable, so fraud practiced 
on the surety by the principal debtor with the know- 
ledge of the creditor will likewise avoid the contract,^ 
as concealment of the principal's fraud by the creditor, 
would amount to a fmud on the surety, and it would 
be a violation of the duty of good faith owing from 
the creditor to the surety, but if the principal debtor 
practices a fraud on the surety, of which the creditor 
has no knowledge even though this is the thing that 
induces the surety to make the contract, the surety 
will not on that accoimt be released from liability to 
the creditor.** The courts are particularly severe in 
enforcing the rule, on the creditor, in reference to his 
exercising good faith in informing the prospective 
siu^ty of the true facts in connection with the con- 
tract, so far as they deem good faith requires him to 
inform the surety. Fraud, deceit or concealment, 
amounting to fraud, will avoid the contract.*^ 

Section 20. Guaranty and Surety Companies. 

A great part of the surety business is now sought 
for and managed by incorporated companies, and 

** Waterbuiy vs. Andrews, 67 Mich., ^ Dou^ty vs. Savage, 28 OcmiL. 

281. 146; Soot vb. Stale. 39 N. J. 

^ Caioni vs. Jerome, 58 N. Y., 815. Law, 135. 
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most of the states have by statute opened the way for 
the creation and operation of corporations transacting 
such business. Where the charter of the corpora- 
lion permits them, and the law accepts them, surety 
companies may act as sole surety in the matter of 
private obligations, or in official business as the surety 
upon the bonds of public officers.^ 

As to the validity of statutes, we quote from 
Brandt on Suretyship, VoL 1, Sec. 14: '^Statutes 
authorizing the organization of corporations for the 
purpose of guranteeing bonds and undertaking as 
well the fidelity of persons holding positions of public 
or private trust, are held valid and such companies 
may lawfully become liable as sureties or guarantors/'^* 

"• Tnma y. Travia, 48 Hun., 843. R. Go., 88 Hun., 1«: C 

» Huid TB. Hannibal & St. Jot. R. vn. Tiitle, 72 Cklif., ix 
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Chapter III. 
MAKING THE CONTRACT. 

Section 21. Consideration. 

The contract of suretyship is no exception to the 
rule of law that every contract requires a consideration 
to support it. Where the surety^s contract is made 
contemporaneously or concurrently with the principal 
debtor's, one consideration answers for both contracts.^ 
It is not required that the consideration move directly 
to the surety himself. The consideration is usually 
some benefit that accrues to the principal debtor, or 
some forbearance given or detriment suffered by the 
creditor. The promise of the surety or guarantor 
may follow the maldng of the original contract; if so, 
a new consideration must follow to support the surety's 
contract. A past consideration will not suffice. The 
consideration must not be illegal, either by rule of the 
common law or statute, nor must it be opposed to the 
rule of public policy.' 

Section 22. Delivery* 

Where the contract of suretyship takes the form 
of a bond, or in any case where the contract is under 
seal, delivery and acceptance of the bond is required 
to complete the contract and to put the bond into effect. 
The deU very must be unconditional ; it may be by actual 
manual delivery, or it may be made by the surety 
placing the contract beyond his own control and by the 
obligee treating such delivery as a true delivery and 

* Balky vi. Croft, 4 Taunt., 611. * Roiue vs. Mohr, 29 m. App.,321. 
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152 OUABANTT AND SURETTBHIP. 

actdng under it. TUs would be a constructive delivery. 
Prima facie proof of delivery is made by showing 
possession by the obligee of the bond. Possession 
also imports acceptance and approval.' A promise 
to answer for the debt of another, where the writing is 
not in the form of a specialty, need not be delivered; 
the statute of frauds does not require a delivery of the 
memorandum of the agreement. 

A bond that is not delivered until after the death 
of the obligor will not be binding on the surety.^ 
Delivery of a bond to a third person, to be delivered 
to the obligee, will constitute sufficient delivery to bind 
the surety. 

Section 23. Imperfect or Incomplete Inbtru- 

BCENT. 

It is a general rule of law that where the promissor 
in suretyship puts the written contract in the hands 
of the principal, and authorizes him to fill the blanks, 
the surety will be bound by the acts of the principal, 
even though the principal disobeys instructions and 
fills in the blanks in a manner wholly unauthorized.* 
The rule is one of the law of agency, and it is thought 
to be absolutely necessaiy, in order that third persons, 
dealing with agents, may be relieved from the chance of 
fraud and surprise, when they deal with agents appar- 
ently vested with authority.* It is perhaps a broad 
application of the principle, that secret instructions 
of the principal have no force in binding third parties. 
In some cases the law gives the right to the beneficiary 
named in the contract to fill in certain blanks. 

* Btnk of U. 8. VB. Dandridge, 01., 249; Butler vs. U. S., 21 

12 White, 64. Wall., 272. 

« Fay VB. Riehardflon, 7 Pick., 91. • Fullerton va. Stuigeia, 4 Ohio St., 
•Ckwl^etaL VB. The People, 96 629. 
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SEcnoN 24. Surety Who Binds Hdcsblf as 

Principal. 

Where one, who in fact is a surety on a contract, 
by express terms binds himself as a principal, by naming 
himself as a principal, he will be liable as such, and he 
can daim none of the rights of a surety. By signing as 
principal to the obligation, he waives the rights and 
privileges he might have claimed by making his 
contract one of suretyship only.^ Where a nimiber of 
parties sign a bond and all add the word principal after 
their names, and there is nothing to indicate that any 
of them are sureties, they will all be boimd as principals, 
notwithstanding some were sureties merely; it is held 
also in such a case that they could not plead a defense 
to the contract by showing that an extension of time 
was given for the payment of the debt.' It is a general 
rule subject to certain exceptions that sureties are 
estopped to deny the facts stated in their contract.* 

Section 25. Construction of the Contract. 

Following the general rule that suretyship con- 
tracts are to be strictly construed, and that t^e liability 
of the surety shall rest on the express language used, and 
that the liability shall not be increased by implication, 
it follows that where the language used is ambiguous 
in part, it is the rule that the courts will endeavor 
to so construe the contract and to give it an inter- 
pretation as to prevent a forfeiture of the instrument 
if possible. There is no apparent way, however, to 
reconcile the decisions of the courts on this point. 
One line of decisions hold that the surety who is 
responsible for the use of ambiguous words, which mis- 

t MoMIIbn VI. PafkeU, 64M0..286. • Oordle vs. Burbh, 10 Gntt (Vft.), 

* Spring vi. Bank of liount 480. 

PldMint, 10 Peten, 257. 
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lead or tend to mislead the other party, uses such words 
at his peril, and the words so used will be construed 
most strongly against the surety. This line of decisions 
gives the obligee the right to adopt his construction of 
the contract, provided it is reasonable and provided he 
acts on it and it is employed by the surety in the con- 
tract.^® The other line of decisions follows the rule 
laid down by Chief Justice Marshall in the case of 
Russel vs. Clark in which he says: 'It is the duty 
of the individual who contracts with one man on the 
credit of another not to trust to ambiguous phrases 
and strained constructions, but to require an explicit 
and plain declaration of the obligation he is about 
to assume."" 

Many decisions, on the question involved, have 
followed the rule enimciated by Chief Justice Marshall, 
giving a construction tending to the opposite of the 
other line of decisions.^^ 

* TMUBig VI. Reid et &!., 146 m.. » Cutler vs. Ballou, 136 lCa«.. 

488: Rindge vs. Judion, 24 337; Morgan vi. Boyer, 30 

N. v.. 64. Ohio State, 324. 

ttTCnnoh, 90 
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Chapter IV. 

LIABILITY AND RIGHTS OF SURETY. 

Section 26. The Extent op the Surety's 
Liability. 

The meaning of the surety's contract havmg been 
determined, it remains for the court to say whether 
a strict construction in favor of the surety should 
be given the contract, or whether the contract should 
receive the same construction as any other contract. 
The general rule, which it seems in reason is to be pre- 
ferred, is to adopt the latter of the two constructions 
and bring to the analysis of the surety's liability the 
same rules of construction that are generally to be 
applied by the courts in the construction of the or- 
dinary contract.* For instance, the courts have fre- 
quently applied to siu^tyship contracts the general 
rule that a contract is to be most strongly construed 
against the person who is responsible for the language 
used in the contract; likewise the courts have en- 
deavored to sustain the obligation of the surety where 
another construction would leave the creditor without 
a remedy. In any event it is to be remembered that 
all questions of construction are for the court. It is the 
duty of the court and the court alone to construe the 
contract.* 

In Keeler vs. Herr, the Illinois Court says : ' 'Where 
the contract is in writing, it is for the court to state 
itsmeaning; * * * the acts of the parties are to be 
looked to, only where there is a doubt as to the mean- 

» Shieffler vm. Nadelhoffer, 133 > Machine Oo. vs. Lftiter, 81 HL 

IIL, 530. ^p., 310. 
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ing of the contract, arising from the ambiguity of the 
words or phrases used.'' • 

The student of law should bear in mind that in 
determining the liability of the surety, and in passing 
on defenses that the surely might plead as the privilege 
of his office, there should be no confusion of the rule 
that a surety is a favorite of the law, with the application 
of the general rules of construction to the surety's 
contract. The general rules of construction are in no 
way to interfere with the rule that the surety has the 
right to stand on the strict terms of the contract, and 
to claim a discharge where the contract is altered in 
any respect without his consent. Usually the surety 
secures no personal benefit on his contract of suretyship; 
the purpose of the contract is to assist the principal 
debtor; therefore he in justice ou^t to be bound no 
further than he has expressly obligated himself. 
In the Implication of this principle, in this sense, he is 
a favorite of the law. The contract of suretyship will 
not begin until the day is reached named in the con- 
tract, and will dose at the time stipulated, if the parties 
have agreed on t^e time in the contract. In such in- 
stances, where the terms of the contract are not made 
uncertain, the liability is limited strictly as shown by 
the terms of the contract. 

Section 27. Surety Mat be Sued Befobb Princi- 
pal—When. 

When the surety's contract or the guarantor's 
contract is the same as the principal^ he may be sued 
before the principal is sued, and as soon as the principal 
is in default, because the promissor in the suretyship 
contract is likewise then immediately in default.^ The 

s 157 m., 67. 523; Redfield im. BaiifiA, 

* Hoey vs. Jannan, 39 N. J. L., 27 Ocmn., 31. 
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bringing of the suit alone is sufficient demand as to the 
surety in such a case; he is bound to observe the default 
of his principal. It is also held that the creditor is 
not bound to exhaust any remedies he might have on 
mortgage security, which he has also taken to secure the 
debt, but he may proceed at once against the surety 
personally. Nor would the bankruptcy of the principal 
debtor, make it necessary for the creditor to delay his 
action against the surety, and proceed to file his claim 
in the bankruptcy court and await the disbursement 
of the bankrupt's estate; nor is he bound to delay his 
action even though the claim has been filed in the bank- 
ruptcy court against the bankrupt's estate. Some 
states have adopted the rule of the civil law, and give 
the surety the right to compel the creditor to proceed 
first to sue the principal debtor, at the expense of the 
surety, a bond usually being required of the surety to 
protect the creditor against loss. A guarantor who 
guarantees payment of a debt at some time certain 
is an absolute guarantor, and may be sued if the debt 
is not paid, without first suing the principal, but where 
the guaranty is made conditional, by the promise 
reading that the guarantor is to be considered as a 
conditional guarantor, as for instance a guarantor for the 
collectibility of the debt, then the creditor must ex- 
haust his legal remedies in an endeavor to make collec- 
tions, or show authoritatively that a suit against the 
principal debtor followed by an execution, or other 
proper steps to collect, would be unavailing.* Ex- 
hausting his remedies against the principal debtor 
is held to be a condition precedent to the creditor's 
right to hold the guarantor, unless the guaranty is an 
absolute one. 

• Lemmcm vs. Strong, 55 Ocmn.. 443; 
French vi. Ifftioh, 29 Wit., 640. 
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Section 28. Subett Not Liable Beyond Penalty 
OF His Bond. 

Another example of strict construction of the 
surety's contract is in the holding that the amount 
named in the surety's bond is the ma,ximum sum that 
could be recovered in a suit instituted on the bond.* 
This being in accordance with the obligation of the 
surety's agreement, the penalty in the bond must 
therefore be considered as the limit of promissor's 
obligation. Where, however, after the surety is in 
default, he delays meeting his obligation, he must 
answer, in addition^ for the legal rate of interest on the 
money due on the obligation and withheld from the 
creditor.' The rule is sometimes stated that, when the 
obligation matures on the default of the principal, then 
the surety being also in default, he must answer for 
the consequences of his own delay in meeting the 
obligation thereafter.' 

Some courts hold that interest runs from the date 
of breach, others from the date of demand. But it is 
held, nevertheless, that the doctrine that the surety 
is not to be liable beyond the penalty named in the 
bond does not^ ^pply where the bond is conditional 
for the performance of a covenant other than the 
payment of money. In such a case, quantum damnir- 
ficatus is the issue.* 

A surety, or guarantor, is likewise liable for stipu- 
lated damages to be paid in case of breach, and this may 
include the expense of suit, attorney's fees and addi- 
tional damages. This would be the case, for instance^ 

f Lenett vb. HumphrnrB, 21IHow. ' Frink et aL vb. Southern Ex. Go. , 

(U. S.), 66. 82 Ga., 33. 

' Hmtis vs. Ckp, 1 Mass., 308. * Beers vs. Shannon, 73 N. Y«, 202. 
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where the surety agrees to answer ''for all k^ or other 
expenses, or for collection." *• 

Section 29. Instances Where Surety Not Liable. 

Where a surety's obligation is to answer for the 
acts or obligations of several persons he will not be 
liable for the act of one of the several persons alone." 
So a surety whose liability is limited to the acts of one 
person cannot be held liable for the acts of that person 
acting with others." 

This is simply another application of the rule that a 
surety is not to be bound beyond the express terms 
of the contract. And one who guarantees against 
loss for merchandise sold to a partnership will not be 
liable for goods sold to the partnership after the mem- 
bership of the firm has been changed." The partner- 
ship as changed is not in law the partnership existing 
before the change in its membership. So where a 
note is signed by a surety, with the maker thereof, to 
be used for a particular purpose, and the principal 
diverts the note from that purpose and the transferee 
has notice of that fact, the surety was held not to be 
bound.^^ This was in other words held to be a de- 
parture from the contract as made. 

One who consents to be liable as a surety for a 
particular purpose, cannot be presumed to have in- 
tended that his liability for the amount be extended 
for any other purpose, than the one stated in the 
contract. 

^ MoGhee vs. Importers A Traden » White Sewing Machine Oo. in. 

Nat. Bank, 93 Ala., 192. Hmes, 61 Mich.. 423. 

n Bm VI. Parker, 16 Gray, 62. «» In re Cinque. 109 Fed. Rep., 466. 

^ Brown vs. Tabor, 6 WeocL, 6M. 
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Section 30. When Subett Mat Tebminats Hm 
Ltability by NCWICE. 

It 18 the general rule that the surety once he 
has become such cannot terminate his contract by 
giving notice to the obligee that he will not thereafter 
be liable further on the contract. This axiomatic 
principle must not be confused with the right of one 
who has offered himself as a guarantor to revoke his 
offer before it has been acted upon, or acceptance made 
of the offer. So, where authority is given by one to 
another person to draw on him and to accept the drafts 
so drawn, for a limited period, it is held that the 
authority is taken away by the death of the one who 
has authorized such credit.^^ But here, again, the 
question is treated as one of agency purely. 

Whenever the surety's contract carries with it the 
right to revoke on giving notice, this would ordinarily 
mean the giving of such a notice as would reasonably 
protect the obligee, in the absence of any certain 
stated time for the notice. Ordinarily the death of the 
surety will not have the effect of releasing his estate 
from liability for the further default of the principal 
within the time for which the surety's contract is to 
run.^* If all contracts of suretyship were to terminate 
on the death of the surety, they would be of very doubt- 
ful efficacy as a security to the obligee. The rule 
is, therefore, one of common sense and justice. 

Section 31. In General, What TmNOS Well 
Discharge the Surbtt. 

It may be first stated generally, that whatever 
discharges the principal will likewise discharge the 
surety, and it follows that a release of the principal 

MichigKD SUte* Bftok vs. Estate ^ EMate of Rapp vs. The FbonSx 

orLeavenworth, 28 Vt., 209. Ina. Co., lU HL, 890. 
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debtor by the creditor would also release the surety .^^ 
But if the creditor specially reserves his right to hold 
the surety, at the time he agrees to release the surety, 
the release will be construed as a covenant not to sue 
merely, and the surety will still be liable.^' 

When the rule is stated, that that which releases 
the principal will likewise release the surety, this does 
not include a release of the principal by operation of 
law. The most common case of such a release by act 
or operation of law, is a discharge of the principal in 
banlmiptcy, which discharge does not carry with it 
the release of the surety. 

It has been held by some courts that where the 
principal is named with the surety in a written obliga- 
tion, but the principal fails to sign with the surety, 
that the contract is incomplete and therefore the 
surety is not bound. 

Fraud on the part of the creditor, which is the 
inducement of the contract, would have the same 
effect as it would have in any contract; it would make 
the surety's contract a voidable one. As to what 
constitutes fraud sufficient to give the surety a right 
to daim a discharge will presently be spoken of spe- 
cially. 

One of the most frequent defenses claimed by the 
surety as a discharge from his liability under the con- 
tract, is that the terms of the contract have been materi- 
ally altered by the obligee, so that the contract as 
changed imposes new conditions and are an increase 
of risk on the surety. And it is the rule that whero 
the creditor by his own act or conduct has added new 
hazards to the surety's obligation, or where a new 

* Trotter ^. Strong, 63 HL, 272. 142; Green y. Wynn Law 

>* Bell T8. Manning, U GraU, Ch. Rep., 4 Gh. App., Om. 204. 

Vol IX.— 11. 



Digitized by V:iOOQIC 



102 GUARANTY AND SURBTTSHIP. 

contract has been substituted for the original contract 
of the surety, that a discharge may be claimed, and 
will be allowed. But the rule mi^t be stated in a 
more simplified way, by saying, that it makes no 
difference whether the risks of the contract have been 
increased, or diminished, the surety has a right to claim 
a discharge for any material alteration of his contract. ^ 
A violation, by the creditor, of the duties of his 
relation to the surety, as by the volxmtary release of 
security belonging to the principal and held by the 
creditor, or the release of securities arising by reason 
of the misconduct of the creditor, have the effect of 
releasing the surety to the extent of the injury he 
siiffers thereby; the surety being unable on accoxmt 
of the release of the security, to avail himself of his 
right to be subrogated to the creditor's rights in such 
securities. The law puts on the creditor the duty 
of observing the trust relationship that arises between 
him and the surety, where he acquires additional 
security for the pa3nnent of the ob^gation from the 
principal debtor.*^ 

Sbgtion 32. Illustration of Dischabge by Ma- 
terial Alteration. 
Changing the date in a note only one day, without 
the surety's consent, was held to be a material alteration, 
even though the change was made to express the real 
intention of the parties. This case is an illustration 
of showing the strictness of the courts in forbidding any 
tampering with a written contract. In that case the 
law held it to be a material alteration and sufficient 
to discharge the surety,** and it may be said to be 
the policy of the law to discourage anything that would 

^ Pattenon vb. MoNeeley, 16 Ohio » Kirkpatrick vs. Houk, 80 HI., 122. 

State 848; HcMell y. Johnmi, " Newman et al vs. King, 54 Otio 

68 Ifiohigan, 623. SUte, 273. 
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tend to interfere with the maintenance of the integrity 
of written instruments. The law does not distinguish 
between an alteration of a written instrument made 
by the creditor or by the principal debtor; the surety 
wiSi be discharged by any alteration unless the change 
in the instrument is by spoliation; that is, an alteration 
done, which is the act of a third person, or the result 
of accident.** 

A change in the duties of the principal will release 
the surety who has given a bond for the due perform- 
ance of Uie duties of the principal's office.** So any 
alteration in the contract which increases the respon- 
sibilities of the principal debtor will discharge the 
surety on the original contract. 

An extension of time given by the creditor to the 
principal; without the surety's knowledge and consent, 
is a frequent ground for claiming a discharge, both 
because of the alteration of the contract and because 
the risk of the surety is thereby increased.** But 
the law requires the extension agreement to be foimded 
on a proper consideration, in order that it work a 
release.*^ And the granting of additional time could 
not be held to discharge the surety where the surety 
has been fully indemnified against loss by the prin- 
cipal's putting him in possession of property sufficient 
to pay the debt.** The holder of a guaranteed note 
does not discharge the guarantor by taking collateral 
security of the maker without extending the time. 
Taking additional security does not weaken the original 
contract, nor take from the grantor any advantage.*^ 
It could only be a benefit. 

*^ Murray vs. Graham, 29 Iowa, 250. * Robinson vs. Dale, 38 Wis., 390. 

* National Mechanics Banking A*- ** Chilton vs. Robbins, 4 Ala., 223. 

so. vs. Conkling. 90 N. Y., 116. " Si«>umey vs. Wetherell, 6 Bletc., 
** Bowmaker vs. Moore, 7 Price, 553. 

223. 



Digitized by V:iOOQIC 



164 QITABANTT AND SURETTBHEP. 

Sbction 3S. Ai/teration Does Not Alwatb Dis- 
charge THE Surety. 

Not every alteration of , or addition to, a written 
instrument operates to release the surety. I^e In- 
diana Court has held, that in a case where a guarantor 
executed an instrument reading: 'We hereby guaran- 
tee/' upon the understanding that other guarantors 
were to be secured; which understanding was not 
fulfilled, and the instrument was altered before the 
delivery of the same was made to read: "I hereby 
guarantee/' the alteration itself was held not to be 
material.'* The Maine Court has held that the rule 
that the surety is discharged by the alteration of the 
contract would not apply where the attesting witness 
saw the note signed, and afterward without the maker's 
consent, and at the request of the payee, witnessed it, 
no intent to defraud being shown.** A surety cannot 
claim a discharge where he ratifies the alteration, or 
where after he learns of the alteration he procures 
an extension of time of payment of the obligation.** 
So a surety may consent in advance to the alteration, 
and the consent would take away his right to claim 
the release on account of the after effected change. 

Secjtion 34. The Creditor's Fraud. 

If the creditor makes a false representation of 
fact concerning his contract relation with the debtor, 
which materially affects the transaction had with the 
surety, and it is the inducement of the surety's contract, 
or deceives the surety as to the extent of the contract 
liability he is assuming, it is a fraud on the surety, 
and the siurety as a general rule is not bound on the 
obligation he has so undertaken.*^ 

» Kline ts. Redmond, 70 Ind, 271. «» BeU ts. Mahin. 00 Iowa, 408. 

* Blilbeny v. Stover, 75 Me., 60. ^ Annrtrong vb. Cook, 90 Ind., 22. 
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A surety may claim a discharge^ by showing that - 
he made his contract with the creditor on condition 
that another surety be procured, and that the condition 
of his signing was not complied with.** While the fraud 
of the creditor will usually discharge the surety, the 
fraud of the principal debtor on the surety will not 
discharge the surety on his contract with the creditor, 
unless the creditor participates in the fraud, or was, in 
some way, concerned in the perpetuation of the fraud 
or had a knowledge of the same. Where the obligee 
is without notice, however, the surety cannot interpose 
the principal's fraud as a defense to his contract.^ 

The surety may as well avail himself of the fraud 
perpetrated on his principal as on himself, where he 
becomes the surety or guarantor of the debt, that was 
induced by a fraud perpetrated on the principal debtor, 
as defenses that are inherent in a thing cannot be wiped 
out by the obligee obtaining a surety for the obligation; 
the defense of fraud is therefore available to the surety 
in such a case.*^ 

The rule as to whether concealment of a certain 
fact by the creditor from the surety will amount to 
fraud, has been stated in substance as follows: in order 
that a failure to communicate a fact to the surety 
in respect to the subject matter of the proposed con- 
tract should have the effect of fraud upon him, and 
vitiate the contract, it must be a fact which necessarily 
must have the effect of increasing the responsibility 
of the surety, or operating to the prejudice of his 
interest Concealment or failure to disclose has been 
held to be fraudulent, only when the duty rests on the 

* BellTille SavinsB Bank vs. Borne- m., 233. 

man. 124 m,, 200; Crawford ** Potman y. Schuykr, 4 Htm.^ 

VB. Porter, 6 Ga.. 202. 166. 

" Ladd VB. Board of Trustees, 80 ** Comftock vs. Qafe, 91 Dl., 828. 
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person having the knowledge of the facts to disclose 
them."* 

The case of Warren vs. Brand decided by the West 
Virginia Court ^ gives a general review of the authori- 
ties as to when concealment of a fact by the creditor 
from the surety is to be regarded as a fraud on the 
surety. They say in conclusion, in part: ''Oiu* con- 
clusion is that unless inquired of by the surety, a credi- 
tor is imder no obligation to disclose the facts in no 
manner connected with the business which is the sub- 
ject of the suretyship, though such facts would probably 
have a decided influence on the surety in entering into, 
or dechning to enter into, his contract of siiretyship. 
As, for example, in the taking of a bond of a cashier, 
the fact that the cashier gambled largely might, and 
probably would, influence a surety in going on the bond, 
yet such fact not being in any manner connected 
with the contract that he would faithfully perform his 
duties as cashier, the directors are under no obligations 
to volimteer a disclosiu*e of this fact to the surety. 
If a material fact connected with the contract of surety- 
ship, which might influence the surety in entering 
into the contract, is fraudulently concealed with a 
view to benefit the creditor, such concealment, though 
no inquiry is made by the siu^ty, would vitiate the con- 
tract of suretyship and discharge the surety.'' 

Where the surety's bond is given for the faithful 
performance of the duties of a person in the employ 
of the obhgee, and the principal has been found by the 
obligee to be dishonest in his work, and he continues 
the dishonest servant in his employ without giving 
notice to the surety, he cannot hold the surety liable 

"Domegtie Sewing liachine Co. '^ 16W.Va.,21. 

vs. Jaduon, 15 B. J. Lea., 418. 
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for subsequent losses he may meet with, by reason of 
the subsequent defaults of the servant." 

Section 35. Riqhts and Remedies of a Surett 
Against the CREDrroR. 

What is said under this heading might be in- 
cluded in a discussion of defenses that are available to 
the surety on his contract with the creditor. As 
additional defenses it may be mentioned, first^the right 
of a surety to claim the right of set-ofiF available to the 
principal, in a suit brought against the principal by 
the creditor. As to the right of the surety to so plead 
a set-ofiF that exists in favor of his principal, as against 
the creditor, there is a conflict of opinion, but it is 
generally held that the defense is available." In 
reason, it seems that at least where the principal and 
surety are both parties to the suit there could be no 
valid objection to the surety insisting on the right to so 
claim the benefits and defense of the principal's set-off. 
Where, however, the principal was not a party to the 
suit, it is claimed that he, the principal, stands to suffer 
a loss for more than the surety was liable for on his, 
the principal's, right to bring a separate suit against 
the creditor on the matter claimed and set-off, and 
that this right would be lost by the surety setting it up 
as his defense to his liabiUty to the creditor. A 
further right given by the courts to a surety is the right 
to compel the creditor to proceed to collect the debt 
from the surety, provided the proper indemnity bond 
is given to protect the creditor. This right of the 
surety is usually claimed by him by filing a bill in 
chancery, with the object as stated in view.*® Though 

" SandetBon vs. Aston Law Rep.. Bed»ryi.Northway.44Miim., 

8 Exch., 73. 61. 

» Hlmrod vs. Baugh, 85 lU., 436; « Hays ts. Waid, 4 Johns Oh., 123. 
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theoe are in the minority, some authorities hold that the 
surety after the debt has matured, by making to the 
creditor an express request to sue the principal, if 
the principal is still solvent, may relieve himself from 
liabUity, if the creditor does not sue, and the principal 
subsequently becomes insolvent/^ Sometimes a for- 
mula such as the above is prescribed by statute ; a com- 
pliance with the statutory provision would then re- 
lease the surety, where the creditor fails to act, and the 
financial condition of the principal is thereafter altered. 
The majority of the courts have failed to follow this 
so-called equitable rule where they have no correspond- 
ing statutory regulation, though it has been approved 
by many states, by legislative enactment, and it may 
be considered at any rate a reasonable and equitable 
rule of law, where in force. 

It is a further general rule of law,in this connection, 
that the surety may claim a discharge, if the creditor 
leads him to believe that the principal's debt is paid, 
and it is not, and the surety is injured thereby by re- 
leasing securities held by him, or by failing to take the 
proper steps to protect himself, that he might have 
taken, except for the representation of the creditor.^ 

SEcnoN 36. Rights and Remedies op Surbtt 
Against the Principal. 

If the principal debtor defaults on his contract, 
thereby making the surety liable, and the surety makes 
payment of the debt that he is so boimd to pay, the 
law gives the surety, immediately on his payment 
of the debt, a right of action over against the principal 
for the amoimt of money he has so paid out.^ 

« King VB. Baldwin, 17 Johns, 384. «* Campbell tb. Rotflring, 42 Iffamu* 

* Rowlej VB. Jewett, 66 Iowa, 492; 115. 

Baker vs. Briggs, 8 Pick., 122. 
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There is no need of an express promise on the part 
of the debtor to indemnify the siu^ty; the promise 
is implied by law.^ And part payment of the debt 
only will give the surety a right to sue for the partial 
payment made, but no right of action accrues until 
the surety makes payment to the obligee of the debt, 
either in whole or in part.^ An express stipulation 
by the principal debtor that he will indemnify 
the surety, as by the giving of a bond of indemnity, 
would limit the surety to his right to be indemnified 
to the express contract as stated in the indemnity bond; 
it would nullify the implied promise so far as anything 
outside the bond is concerned. Merely taking security 
for the principal's debt, however, would not have this 
effect; the security taken would be considered cumula- 
tive. The right of the surety to sue the principal for 
indemnity is not affected by the fact that the principal 
did not join in the execution of the bond signed by 
the surety, even though it was agreed the principal 
was to sign.^ 

If the surety makes payment of his obligation by 
delivering his own note, and it is received as payment 
of the debt, he may sue the surety at once, the same 
as if the debt was paid to the creditor in cash. And 
it would make no difference if the surety himself 
afterward defaults in the payment of his note.^^ But 
the surety will never be permitted to make a profit 
of his payment of the obligation for which he is surety 
on the default of the principal; the most that he can 
claim is reimbursement for the money he has actually 
paid out, with legal interest and the costs he has rea- 

^ ICartin vs. EUerbee's Admr., 70 « School Trustees vs. Sheik et aL, 

Ala., 326. 119 lU., 679. 

• Harper vs. McVeigh, 82 Va., 76. « Peters vs. Bamhffl, 1 Hill Law 

(S.C.),287. 
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sonably been subjected to, and which he has paid out 
in good faith. So if he makes payment in something 
other than money, as in personal property of any kind, 
or he makes payment in real estate, he can only recover 
the actual vahie of the property he has turned over 
to the creditor. 

On the right of indemnity, the surety can only 
recover for the amoimt he has paid out, and, moreover, 
he can recover nothing for other damages or sacrifices 
he may be obliged to make incidental to the principal's 
default.** To hold otherwise would open the road to 
fraud and collusion, the courts have declared re- 
peatedly. 

'^A surety, after the debt has become due, may, 
without having made payment himself, come into a 
court of equity and compel the principal to pay the 
debt, making the creditor a party, that he may be at 
hand to receive the money." *• The surety stands in 
the position of an assignee, and may use the remedies 
of the creditor, at his own risk and cost, however. The 
above is the statement of the legal principle by the 
Illinois Court. This principle as stated is one of 
supreme recognition, and is another of the surety's 
means of relief from a sHuation that is usually a diffi- 
cult one. A surety cannot generally recover indemnity 
from his principal, where he payB a debt for which the 
principal is not liable, and so also he could not daim 
indemnity where at the time of payment he has 
knowled^ of facts which would discharge himself 
or his principal.*® But where the siu^ty payB the debt, 
not having knowledge that the consideration for the 
same had failed, he may still claim indemnity.*^ 

^ Vanoe vs. Lancaster, 3 Haywood " Noale vs. Kount, 77 Mo., 235. 

(Tenn.), 190. ** Gasquet vs. Oakey, 10 Ia 
* Moore vs. Topliff et aL, 107 (Guny;, 76. 

m.,241. 
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Section 37. The Rights and Remedies of a Surety 
AS TO Co-Surety. 

Where there is more than one surety obligated for 
the debt of the principal, the creditor may proceed 
to collect all of the debt from one of the sureties only. 
This being true, and since the equitable maxim would 
compel the remaining sureties to make the obligation 
an equal one between them, we find the main question 
between co-6\ireties is the question of contribution. 
This equitable right has now been fully recognized by 
the law courts, and a court of law, now, is the usual 
forum for seeking such a remedy, except in the case 
where the law court could not give a full and adequate 
relief. The remedy then would be sought in a court 
of chancery. Contribution can be enforced by the 
surety who paid the debt in an action xmder the com- 
mon courts.^' Co-sureties are held boxmd for contri- 
bution even though they are become sureties by 
different instruments, and the law does not release a 
surety from contribution simply because one surety 
did not know that the other was also boxmd to answer 
for the same debt.** A surety for other sureties can- 
not be considered their co-surety. So where one 
signs as '^security for all prior parties,'^ it was held 
there could be no contribution between him and the 
other sureties,^ but the law will permit the true rela- 
tion between the several sureties to be shown by parol, 
in any event, and contribution will be allowed where 
they are shown to be coHSureties. 

It is the general rule that one of several co-sureties 
is entitled to the benefit of indemnity secured by 

• Porter y. HorUm, 80 DL App., ** Sisfer Mfg. Oo. tb. BtoiMU, 

333. 28 W. Va.| 16. 

« GbaffM TB. Joom, 10 Pick., 200. 
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another, if this indemnity is leoeived after all have 
signed and previous to the pajrment of the debt, and 
this is the rule even though the surety obtained the 
indemnity through his individual efforts and it was 
intended for his benefit alone." Indemnity, however, 
given to one surety, does not always inure to the re- 
maining coHSureties; this would be true where the 
indemnity is furnished by a stranger." A surety 
may, before he pays the debt, file abill in chancery to 
compel his co-sureties to contribute to him; he may 
also ask to have them restrained from transferring their 
property, where a proper showing is made,*^ so that 
his remedy to exact contribution will not be lost. 

Sbgtion 88. When Surbty's Act Discharges Co- 
Surety From CJontribution. 

It is the rule that where one surety obtains secur- 
ity for his indemnity before he became bound on his 
obligation, or wherever indemnity obtained by him 
would inure to his co-sureties, he, the siuety, is bound 
to protect such security for his co-sureties, and if by 
his act the security is lost, his co-sureties are relieved 
from their liabili^ to make contribution to him, to 
the extent to which they are injured; so where a 
surety by his own n^li^nce loses the security of a 
lien on certain property, he thereby releases his co- 
sureties from contribution to the extent of the lien so 
lost.** 

Section 39. hi What Proportion Co-Surhtt 
Bound to Make CioNTRiBUTioN. 
In an action at law, a surety can only recover of 
his co-sureties, solvent or insolvent, an aliquot part 

• Steele Yi. Mealing, 24 Ala., 286; St., 624; Laoy tb. RoOioa, 

Miller TB. Sawver, 30 Vt., 412. 74 Texas, 546. 

• Laggett ▼■. MoCfaUand, 30 CMifo « Bowen vs. Hadkiiis, 45 Ifiv., 1S2. 

• Smith TB. Couher, 6 Minn., 4M. 
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of the debt baaed on the whole number of sureties. 
This is the rule where the sureties are all liable for an 
equal amount. But in equity he may recover of the 
solvent coHSureties a pro rata amount of the money 
paid by him, on the basis of the number of the solvent 
sureties, excluding in computation the insolvent co- 
sureties.** Where the co-sureties are liable for varying 
sums they are boimd in contribution, in proportion to 
the sums, for which they are bound. 

SBcmoN 40. The Equitable Right of Sxtbrogation. 

The application of the doctrine of the equitable 
principle of subrogation is a frequent one. The rule is 
stated by the Illinois Court as follows : 'It seems to be 
a well settled principle in equity that a creditor who 
has the personal contract of his debtor, with a surety, 
and takes property from the principal, as a pledge or 
security for his debt, should hold the property for the 
benefit of the surety, as well as himself, and if he parts 
with it without the knowledge or against the will of 
the surety, he shall lose his claim against the surety to 
the amount of the property so surrendered. A surety 
who pays the debt is entitled to be put in the place of 
the creditor, and to all the means, and to every remedy, 
which the creditor possesses to enforce payment from 
the principal debtor. Property so taken by the creditor 
is held in trust by the creditor, not only for the creditor's 
security, but for the surety's indemnity, and these 
rules of equity are recognized and enforced in courts 
of law.''~ 

The rule as given above is of universal application, 
and to perfect his right to the privileges of subrogation, 

" Newton y. Ptaioe, 38 N. E. Ncff's Appeal, 9 Watte A 

Reporter, 484. Serg., 36: 2 American Leading 



Eiikpairick ts. Houk. Sd m., 125. 
This caae citea the oaae of 



Caa^', 5tL Edition, 403. 
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the surety is in no way bound to signify his inten1i(m 
to avail himself of the right; the drcmnstances of the 
surety's position create the right; he can lose it only 
by waiving his right to it, or delaying unduly his claim 
to the same; that is, by being guilty of laches. A 
surety ought to use due diligence in asserting his claim 
to subrogation. The right of subrogation does not arise 
to one who pays the debt of another as a mere volun- 
teer, that is, one who psys without being liable to pay.^^ 
A surety ordinarily is not entitled to subrogation imtil 
the whole debt is paid, but the payment may be in part 
by the principal, and in part by the surety. The 
learned jurist, Marshall, has remarked in passing on 
the right of a surety to be subrogated to the creditor's 
rights against his co-surety, holding that he had such 
right; he spoke as follows: ''Where a person has paid 
money for which others are responsible, the equitable 
claim which such payment gives him on those who were 
so responsible, shall be clothed with the legal garb 
with which the contract he has discharged was invested, 
and he shall be substituted to every equitable intent 
and purpose in the place of the crcKiitor whose claim 
he has discharged. This principle of substitution is 
completely established in the books, and being es- 
tablished, it must apply to all persons who are parties 
to the security, so far as is equitable. The cases 
suppose the surety to stand in the place of the creditor 
as completely as if the instnunent had been transferred 
to him, or to a trustee for his use. Under this supposi- 
tion, he would be at full Uberty to proceed against every 
person boimd by the instrument. Equity would im- 
doubtedly restrain him from obtaining more from 
any individual than the just proportion of that indi- 

« Suppinger vb. Ganeb, 20 HI. App., 625* 
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victual; but to that extent his claim upon his co- 
surety is precisely as valid as upon his principal." ^ 

Section 41. Surety Subrogated to Lien of Judg- 
ment Against Principal. 

Prior to the passage of the Mercantile Law amend- 
ment,^ the holding in England was that the payment 
of a judgment, even by a surety, extinguished the 
judgment. But by this act the right was given to 
the surety, who paid the debt of his principal, to have 
assigned to him, or to a trustee for him, every judgment 
specialty, or other security which shall be hdd by the 
creditor in respect of such debt, or duty, and such per- 
son shall be permitted to stand in the place of such 
creditor, and to have all his remedies, and if need be, 
to use the name of the creditor in any proceeding at law 
or in equity to recover his indemnity against the 
principal debtor* In the United States the generally 
accepted principle in this r^ard is, that where a 
surety pays the judgment, whether it is a joint judgment 
against both surety and principal, or whether it is a 
judgment against the principal alone, he is entitled to be 
subrogated to all the rights and lien of the creditor on 
account of the judgment.^ And it is held that if the 
creditor's judgment is against several co-sureties the 
surety who pa3rs such judgment will be subrogated to 
the creditor's rights on such judgment as against 
his eoH9ureties.^ 

Section 42. Conventional Subrogation. 

Equitable subrogation is to be distinguished from 
conventional subrogation which arises when the surety 

• Iiddndd0yiJtobii»(m,2Biock., ^ Lumpkin ts. MOLi. 4 Ga., 343; 

109. HIIlvB. Kk«, 48 Ohio State, 75. 

«8UtutM 19 and 20 Vie. C, •• Smith vi. Rumaey, 33 Mich., 183. 

1^ S.. 6 
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18 substituted in the place of the creditor, by agree- 
ment. This latter kind of subrogation may give the 
surety greater rights than he could daim without the 
agreement, as it may afford to the surety a chance, 
in a way, to speculate on the transaction, as for instance 
he may pay the debt before it matures, the creditor 
agreeing in consideration of early pajrment to take 
less than the whole, and to transfer the debt to the 
surety, and in such case on maturity of the obligation 
the surJBty may collect the entire amount. 

SscnoN 43. Equttablb Contribittion. 

Among the remedies allowed to the surety, that 
of equitable contribution must not be overlooked. 
A leading case on this principle is that of Wolmer- 
hausen vs. Gullick,^ reported as late as 1893. In 
that case it is said there is on this question a remarkable 
absence of express authority. In that case, one of 
the sureties was called upon to pay the debt, and before 
pa3nnent she sought by bill in equity to invoke the doc- 
trine of equitable contribution, that is to compel pay- 
ment by the co-sxueties, of their proportionate share 
of the debt, before she had paid the debt herself. 
The defense was that the plaintiff was not entitled to 
contribution, having paid nothing on account of the 
debt her^lf . The plaintiff insisted, she was .willing 
to pay her proportion, but insisted actual payment 
of it was not necessary as a condition precedent to her 
right to contribution, on the showing that present pay- 
ment of the whole debt by her would geatly embarrass 
her in her business investments, namely, by a with- 
drawal of the money necessary to pay the debt, even 
though the money was to be used fe^ a short time only. 

• L. R., 2 a., 814. 
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''Obviously if a man were surety/' the court £|^ys, 
''with nine others for ten thousand pounds, it might 
be a ruinous hardship if he were compelled to raise the 
whole 10;000 pounds at once and perhaps to pay in- 
terest on the 9;000 pounds by actions or debtor sum- 
mons against his co-sureties." After a review of the 
authorities, showing that contribution is founded 
purely in equity and not in contract, the court said in 
substance that had the creditor been made a party 
to the suit, that the plaintiff would then have had a 
right to have had the court decree that the solvent 
co-surety pay his proportion to the principal creditor. 
The court then proceeded to declare the plaintiff's 
rights and made a prospective order under which the 
plaintiff would have the right to hold the co-surety 
for any sum paid over her proportionate share, and 
further that on the plaintiff paying her own share, that 
the defendant is to indemnify her against further pay- 
ment or liability, and that the defendant is by payment 
to her, or to the creditor, to thereby exonerate the plain- 
tiff from liability beyond the extent of her own share. 

It would seem llien that the right of the so-called 
equitable contribution is firmly established, unless the 
courts are to take a backward step. 



^MX— IX. 
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Chapter V. 
LIABILITY AND RIGHTS OF THE GUARANTOR. 

Section 4A. Contract op Guaranty. 

The distinctions between the contract of the surety 
and the guarantor have abeady been observed in sec- 
tion four of this text, and it will be remembered that 
the guarantor's contract is both a collateral one, and also 
a secondary one to the principal's contract, the guaran- 
tor's promise usually amounting to this, that he will 
answer for the principal's default, provided the principal 
does not respond, and the creditor observe the rule of 
due diligence, the use of which the creditor is bound 
to undertake in accordance with the terms of the 
contract. In addition to this, it may be said the 
guarantor's contract being a secondary one, it requires 
a special consideration to support it; the principal's 
contract is not the guarantor's. The guarantor 
must therefore have notice of the principal's default, 
and good faith requires that the creditor who fails 
to give such notice is acting at his pent. The guarantor 
can claim a discharge to the extent of the injury he 
suffers, by reason of failure to receive notice, where the 
lack of notice of default on the part of the creditor 
materially affects him in his rights under the contract. 

Section 45. Classification op Guaranties. 

Guaranties are said to be either special or general, 
in accordance with language used by the guarantor 
in offering himself as a guarantor. The guaranty is 
considered as special where, for instance, the offer m 

170 
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to be responsible for the obligation of another and is 
directed to some particular person or firm only. There- 
fore if on a guaranty made by X to A & Co. on future 
contracts of purchase made by Y of them, the firm 
of B & Co. acts and gives credit to Y on the strength 
of the guaranty to A & Co., the firm of B & Co., on 
default of Y, could recover nothing of X on his guaranty 
to A & Co. The guaranty is special to the persons 
made; there can be nothing inferred from such an 
agreement to give any one, but the person to whom it 
is directed, the right to treat it as an offer of guaranty.^ 
But the right of action, once fixed on a special guaranty, 
may be assigned to another person,' and recovery had 
on the assignment. 

Where the offer of the guarantor is not directed to 
any particular person, and no limitation is shown of an 
intention to confine it aa an offer to any particular 
person, one who acts on it may recover, as the offer 
will be deemed to be made generally. But the courts 
in passing on such a state of affairs, for the purpose of 
ascertaining the intentions of the party making such 
an offer, as is said in a leading case, ''will look at the 
situation of the parties making it, the subject matter 
of the contract, the motives of the parties entering 
into it, and the object to be attained by it; and even 
in the case where the contract is reduced to writing 
will allow all these circumstances to be shown by parol 
evidence, if the intent of the parties upon the face of 
the contract is doubtful, or the language used by them 
will admit of more than one interpretation.'' • Where 
the contract to be entered into on behalf of another, 
was shown to be intended as addressed or commimi- 

* Taylor et aL tv Wetmore, 10 ' Robbins vs. Bingham, 4 Johns, 

Oliio, 491. 476. 

* Lowiy VB. Adams, 22 Vt.y 160. 
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cated generally, the resulting contract would be that of 
a general guaranty. A contract of guaranty may be 
retrospective if it can be shown that by the use of ex- 
press words, or by necessary impUcation such a contract 
was intended/ But words of general import will not 
be construed as retrospective although susceptible of 
such meaning, the language employed must, by ex- 
press words, include the past indebtedness,* or defaults 
previous to the time of the making of the guaranty. As 
to whether a guaranty is to be considered a limited, or 
a continuing guaranty, it is not always easy to say, since 
there may not be apositive statement of intention shown, 
and it is rare that in guaranty contracts the language of 
the instruments is such as to make the decision upon 
one contract an exact authority for that to be made 
on another. In Mason vs. Pritchard,* the words of 
the guaranty were ''to be responsible for any goods 
he hath, or may supply my brother with to the amount 
of 100 pounds,'' the court was of the opinion, it was a 
continuing guaranty, or standing guaranty to the 
extent of 100 poimds, which might at any time become 
due for goods supplied imtil the credit was recalled. 
And in the case where the language was: ''I consider 
myself bound to you for any debt he (my brother) may 
contract for in his business as a jeweller, not exceeding 
100 pounds, after this date,'' Lord EUenborough held 
it a continuing guaranty for any debt not exceeding 
100 poimds which the brother might from time to time 
contract with the plaintiffs in the way of his business; 
and that the guaranty was not confined to one instance 
but applied t.adebts successively renewed. On the other 
hand, in the case of Rogers vs. Wainer,^ where the words 

« People VB. Lee, 104 N. T., 441. • 12 East, 227: S. 0., 2 Cunp., 480. 

• Moirell YB. Cowan, L. R., 7 Oi. '8 Johns, 119. 

Div., 151. 
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used were 'If A & B, our sons wish to take goods of 
you on credit, we are will to lend our names as security 
for any amount they may wish/' was held to be a 
limited guaranty for a single credit. 

There is no general rule for determining whether 
a guaranty is a continuing one or not. Where the dura- 
tion of the continuation of the guaranty is not specified, 
it will be construed to mean to run for a reasonable 
length of time; the facts and circumstances attending 
the particular case are to be taken into consideration. 
Unless the terms of a continuing guaranty state that 
it may be revoked at any time, by the guarantor 
giving notice that he is not to be bound for liability 
thereafter accruing,* and unless the guarantor has 
bound himself for a definite term, notice of death com- 
ing to the creditor will revoke the guaranty.* 

SscnoN 46. Subject Continxjed. Absolute and 
CoNDrnoNAL Guaranties. 

If the promissor's liability depends upon the 
performance of some other event, or the meeting of 
some other contingency, other than the performance 
by the principal of his contract, the guaranty is said to 
be a conditio:;?ml guaranty. The guaranty is styled 
an absolute guaranty when the default of the principal 
fixes the liability of the guarantor. An indorsement 
of a promissory note, in the form of a guaranty, is 
the most common form of the absolute guaranty.^ 

Conditions of demand on the principal, or notice 
of default, ordinarily are not a part of the contract 
of the absolute guarantor. 

The most lucid example of a conditional guaranty 

* (k^ VII. Wafd, e7 Conn., 147. * Qan vi. Meobaoiai NalL BuuL 
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is in the case of the guaranty of the ooUectibility of 
note or other indebtedness. In such a case, it is es- 
sential that something be shown beyond the mere 
default of the principal. The creditor must show due 
diligence in an endeavor to collect, which is the con- 
dition of the guarantor's contract, and unless this 
condition of the contract is met, then the guarantor is 
exonerated. The creditor must usually show that the 
demand cannot be collected by l^al proceedings, that 
is, by instituting suit, securing a judgment, and by hav- 
ing a return showing execution on the judgment can not 
be made, as the creditor is bound also to enforce the 
legal remedies given him against the debtor.^^ Any 
form or words that fairly import the condition that the 
creditor shall first exhaust his remedies against the 
principal debtor, is sufficient to make the guaranty a 
conditional one, as for instance where the language is 
'1 warrant this note good.''" 

Section 47. Consideration. 

Since the guarantor's contract is usually collateral, 
and secondary to the principal's, a separate considm- 
ation is required to support the same. The consider- 
ation may move from either the principal, or the 
creditor to the guarantor. Where the guarantor's con- 
tract is made simultaneously with the principal's, one 
consideration may answer for the two," and the law 
only demands that there be a benefit or some consider- 
ation arising to the principal, although there is nothing 
to prevent the guarantor from also reaping a reward 
for the risk he undertakes under his contract of 
guaranty. 

n McMumy ym. Noyw, 72 N. T., • BigfmOk ym. MeKemr* lOS DL, 

■ Curtis VI. SmiQman, 14 Wind. 
(N.Y.),231. 
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As to forbearance operating as a sufficient consider- 
ation, the courts of the United States generally adhere 
to the rule that mere forbearance alone is not sufficient 
to support the guarantor's contract, but that an agree- 
ment to forbear as well is essential/^ but it seems the 
English Courts hold that actual forbearance coupled 
with a request is alone sufficient to support the con- 
tract/* notwithstanding there was lacking the promise 
to forbear. 

The consideration must not be the doing of some- 
thing that is against public pohcy, as this would 
render the contract itself ill^al. 

Section 48. Notice to Guarantor op Principal's 

Default. 

Where the guaranty is absolute, there is no ground 
for the guarantor's plea of a right to demand notice 
of the principal's default. By the terms of his con- 
tract the possible default is fixed, and his not receiving 
notice of the same, puts no extra burden on him, as 
the date for the fulfillment of the contract already 
being known to him, he may make his plans accord- 
ingly. But the case of the conditional guaranty 
furnishes a different situation, and in the following 
cases notice of default is held necessary. First, 
where the contract contains the express condition 
that notice of default shall be given; a failure to give 
notice, in such a case, would discharge the surety, 
without his showing any injury resulting therefrom. 
Second, demand and notice are necessary where the 
guarantor's liability rests or is dependent on knowl- 
edge peculiarly within the power of the creditor or 

^ W«lbe VB. Romond Oolitic Stone ' Grean y. Hunter, 10 Q. B. Dhr 

Co., 58 m. App., 226. 341. 
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depending on his option; as where the determination 
of some question, such as the solvency of the principal, 
is to be looked to by the creditor. An example of this 
class would be a guaranty of the collectibility of a debt.^^ 
The protection to the guarantor is the receiving the 
notice that the guarantor is in default, the creditor hav- 
ing endeavored to make collection through the legal 
remedies given him with no success; this protection is 
accorded the guarantor by showing him that the con- 
ditions of his contract have been fulfilled, and that he 
must meet the terms of his contract. The third class 
of cases in which notice is necessary is found in those 
that grow out of continuing guaranties of payment 
for advances to be made from time to time, as under 
a general letter of credit. A guarantor wW, not be 
held liable where, having made himself a guarantor, 
and having been accepted as such, and goods are 
sold under the guaranty, but no notice was given of 
the amount so sold to his principal, nor of the default 
in payment by the principal, until two years had gone 
by, and the princiiml had become insolvent." When- 
ever the determination of the amount to be paid on a 
guaranty for an uncertain sum is a matter over which 
the guarantor has no control, the duration of the 
guaranty being fixed, the guarantor is always entitled 
to notice." 

Section 49. LiABiLnr op the Guabantob. 

The hability of the guarantor having been fixed, 
either by default of the principal in the case of an 
absolute guaranty, or by the creditor meeting the 
conditions of the conditional guaranty, then the 

>* Bashford vb. Shaw, 4 Ohio St., ^ Courtis vs. Dennis, 7 

467. (liMS.), 610. 

** Gbik VB. Bemington, 11 Meto. 
(Biass), 361. 
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guarantor is bound; his liability is as great and no 
greater than the terms of the contract show. The 
liability of the guarantor once having been fixed, the 
guarantor is then situated as a surety would be, and 
his rights under the contract, as well as his liability, 
would be controlled by the same principles that control 
the surety's position, who finds himself bound to answer 
for the debt or default of another. ''As a guaranty 
is regarded as a mercantile instrument, it is not to be 
interpreted by any strict technical rules of construc- 
tion,'' says the Virginia CJourt, 'l3ut by what may 
fairly be presmned to have been the intention and 
understanding of the parties." ^* 

What has been said, then, of the liability of a 
surety, and of his peculiar rights and privileges, ap- 
plies, in great part, to the guarantor, as guaranties 
are simply a branch of the law of suretyship, and are 
goverened by the same principles, for the most part. 

Section 60. Is a Guaranty op a Note Negotiable? 

Where the guaranty is general, that is, addressed 
to all persons, any person who acts upon it may en- 
force it. This principle has already been stated, the 
law creates the privity of contract between the person 
so offering himself as a guarantor, and the person who 
accepts the offer so made. It has been held that 
where there is a general guaranty of negotiable paper, 
the indorsee of such paper acquires the benefits of the 
guaranty, without a special assignment of the guaranty 
being made to him.*® But the general question re- 
mains, is this general guaranty of negotiable paper 
to be considered as passing to the indorsee the same 

» Moore vs. Holt, 10 Qrati. (Va.), " EDsworth yb. Hannon, 101 DLt 

284. 274. 
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rights that he would acquire by an indorsement? 
This question is answered in the negative, the guar- 
antor having as against an indorsee of the paper after 
maturity at least the same defenses as the makers 
against the original payee.^* 

A special guaranty is not even assignable, until 
the right of action has accrued on the same.'' Any 
other rule would rob this kind of a guaranty of its 
hmitations; a substitution of one in the place of the 
one, to whom the trust is implied, would lack the neces- 
sary privity of contract to bind the promissor. 

Where the payee or holder of negotiable paper 
transfers the same, and instead of making a regidar 
indorsement, he writes over his name a contract of 
guaranty, some courts hold that such a transfer is 
nothing more than a mere assignment, and that the 
negotiability of the paper is thereby destroyed. 
There is, on the other hand, the decided weight of 
authority to the effect that where a transfer is made, 
accompanied by a contract of guaranty, that this kind 
of an indorsement does not destroy the negotiability 
of the contract.'' In reason, it would seem the writing 
of the guaranty over the name of the transferrer, 
while it would deprive the guarantor from the full 
privilege of notice, that the indorser can always claim, 
such a change in the obUgation ought to have no more 
effect on the matter of negotiability, than an indorse- 
ment * 'without recourse,'' and that confessedly does 
not affect the negotiability of the paper in any way. 

^ Central Trust Go. vs. National ^ RuaeellvB. Klink. 53 Mich.. 161: 

Bank, 101 U. S., 63. Hatcher va. NatL Bank, 79 

» Eyanaville Natl. Bank vb. Eauff- Qa., 642. 
man, 93 N. Y., 273. 
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Chapter VI. 
BONDS AND BAIL. 

Section 51. Bonds in Qenebal. 

A bond is an instrument in writing and under 
seal, binding the obligors to the obligee, in accord- 
ance with the recitals of the terms of the contract, and 
containing a defeasance clause showing the limitations 
or conditions of the liability of the sureties. The 
bond may be the obUgation of both the principal and 
the sureties; where the principal is also a party to it 
the bond must be executed by both surety and prin- 
cipal. The obligee must be named with certainty; 
delivery of the bond to a particular person would not 
take the place of naming him as the obligee for whom 
the bond was intended. The bond is usually spoken 
of as an instrument of great formality; but the instru- 
ment will still be a valid bond even though the lan- 
guage is not in the most desired form, if the essentials 
of reciting the debt, with the obligation to answer 
for the same, together with the defeasance clause, 
that is, the conditions under which the bond is to be 
considered void, are given. A bond does not become 
effective until a delivery of the same is made, and an 
acceptance had by the obligee. 

Bonds may be given for the faithful performance 
of the duties of a person acting in a private capacity, 
as on a contract with another private person; these 
are private obUgations. The bond of a public official 
is styled an official bond; the obligation of the official 
to give a bond arises by rule of the statute; there is no 

MO 



Digitized by V:iOOQIC 



190 GUABANTT AND SURETYSHIP. 

rule of the common law demanding the giving of sudi 
a bond. 

Judicial bonds, are those which the law requires 
parties litigant to give in judicial proceedings for the pro- 
tection of other persons, who it is deemed may suffer an 
irreparable injiuy without the exacting of such bonds. If 
it were not for these checks on the right of all persons 
to invoke the compelling power of the coiu*tS; there 
would undoubtedly be much abuse of the privilege 
to bring to court any one who it is claimed owes 
to the individual an unfulfilled duty. The value of 
the rule making it necessary to give bond, either in the 
institution of the suit, or in the course of the review 
of the judgment on the same, is in its power to compel 
the Utigants to exercise good faith in their appeal to 
the courts for justice. 

SEcrnoN 52. Bonds for the FuLFiLLBfENT or 
Private Obligations. 

Bonds given for the fulfillment of private obliga- 
tions, are purely the result of the contract that the 
individuals concerned, may make. If it is a bond, for 
instance, given to save harmless some certain employer 
from any act of dishonesty or default of his employe, 
this contract is controlled entirely by the parties to it; 
the bond may be for a large or smaJl sum; its time of 
commencement and its duration both depend on the 
terms of the contract. It is a volimtary obUgation 
and no rule of statute controls the entering into such 
a bond. Bonds given to secure voluntary contracts 
are to be distinguished from bonds given for the per- 
formance of the duties of a public office, such as a 
sheriff's bond, or the bond given by the holder of the 
office of the county treasurer. The strict fulfillment 
of the obligations named to be performed in a private 
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bond may be waived; the parties to such a contract 
say whether or not they are satisfied to cancel such a 
bond; where there has been a breach of the same, the 
law can ordinarily offer no dictation. The general 
rules of law of suretyship and the usual rules of con* 
struction govern in the matter of bonds given for the 
performance of a private obligation. 

Section 53. Bonds op Pubuc Officbbs. 

The statute, or the law that creates an office, 
usually names the duties appertaining to the office. 
The official himself has no power to change the duties 
of his office, or to compel the State to accept a bond, 
where one is required conditional for the fulfillment 
of the duties of the office, in any other way, than as 
the law dictates. Nor can any other officer of the 
State or government ordinarily change or modify the 
duties of the office, or waive the right to claim a per- 
formance by the officer of his full duty. The relations 
of the officer to the State are official, and not contrac- 
tual. This opens the way for important distinctions 
to be made between the contract rights and obligations 
of those who agree to answer for the defaults of private 
agents, and those who answer for public officers. 

Some of the provisions of the statute in reference 
to official bonds are directory only, and a failure to 
comply with the provisions would not have the effect 
of invalidating the bond, so as to release the surety, 
nor could an error or omission made in approving the 
bond, be shown as a defense on the same.^ And it has 
been held that a failure to file the bond within the 
time named by the State, would hot release the surety. 

These provisions of the statute are made to fur- 
nish the greater protection to the public; they are not 

» Iftfwbny vs. State, 88 Indiana, 324. 
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intended to aid the surety in using them as a defense 
to his liability on the bond, after it is given. Where 
a bond is given voluntarily by an officer, there being 
no statutory provision requiring that such a bond be 
given, the surety on such bond will nevertheless 
be held, if there is a consideration to support the con- 
tract.* The bond of a surety, given on behalf of a 
public official, usually has no retroactive effect, unless 
its terms so indicate. The bond usually takes effect 
when it is received and accepted, where the accept- 
ance is a condition precedent to the officer taking his 
office.* 

The liability of the surety on an official bond is 
usually limited by the terms of the bond to the obliga- 
tions and duties of the office that are imposed by law, 
and the surety is not to be held liable for money re- 
ceived by the principal, coming to him outside the 
line of duties, as prescribed by the law.^ While the 
bonds of public officials are to be strictly construed, 
and while the surety shall not be liable for the per- 
formance of any duties or obligations except those 
named in the bond, it is still the rule, that sureties on 
official bonds are not discharged by a change in the 
duties of the office by statute, as it is deemed that the 
sureties signing the bond contemplate the possibility 
of changes being made in the duties of the office, pro- 
vided the nature and general duties of the office re- 
main the same. In this connection. Judge Woods, 
in the case of United States vs. Gaussen,* remarks as 
follows: "Otherwise every increase in the duties, 
every change in the manner of conducting the office, 

* United Stotes vi. Mason, 2 « Sutherland vb. Gair, 85 N. Y., 

Bond, 183. 105. 

- United States vs. Le Bazon, • Ex'r, 2 Woods, 92. 

19 How. (U. a), 73. 
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or rendering accounts or paying out the public mcmey, 
would discharge the bonds of all the collectors of customs 
hdding imder the government/' Where a second 
bond is given, during the term of office, inhere the 
law requires the giving of a further bond, which bond 
is to answer for Uie same duties and obligations, it is 
considered by most courts as a cumulative bond. 
The surety in the first bond is not discharged, on 
account of the giving of the fiuther bond.* The bonds- 
man for a judicial officer, although he usually agrees 
to answer for the faithful performance of both the 
judicial and ministerial duties of such an officer, still 
could not be held liable for the consequences of an 
error of judgment of such an officer. The way in 
which purely judicial matters shall be handled is dis- 
cretionary with the judicial officer, but all those acts 
that are to be performed in a particular way, that is, 
pointed out by the law, are purely ministerial. It 
is only for those acts that are of a ministerial nature 
that such an officer, or his surety, is liable for, and if 
in the performance of such acts, the officer commits 
a wrong, or abuses his authority, to the injuiy of an- 
other, the bondsman is liable.^ 

Sureties are presumed to know the duties of the 
public official for whom they sign as sureties, and 
could not plead ignorance of certain rules of statute 
in connection with handling of the fees of an office.* 

SscnoN 54. Bonds of Persons Given in Legal 

PnOCEEDINQS. 

There are many situations that arise or present 
themselves in the course of the administration of 
justice where the law demands that one of the parties, 

* AUsn VI. Stote, 61 Ind., 268. * Ftople vb. Harper, 91 HL, 897. 

* Fkee vi. Ta^dor, 22 Ohio State, 

317. 
TqLIZ— 18 
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before the doors of justice are opened to h™| shall 
give a bond to save harmless the other party in case 
the action or proceeding contemplated, is such as may 
by its wrongful use, or abuse, bring an injury to the 
other party to the action. This contract, in the tona 
of a bond, is treated like other contracts of surety- 
ship and is governed by the same principles of law, 
and the surety in such an instance may also daim the 
special rights and privileges of his contract of surety- 
ship. The appeal bond is naturally one of the first 
bonds that we would come in contact with in court 
proceedings. The surety in the bond, for an appeal, 
must not himself be liable for the judgment from 
^hich the appeal is taken. The principal appealing 
must be some one who has an interest in the judg- 
ment, or decree, sufficient to bring him within the law 
which entitles such a person to an appeal.* An ap- 
peal bond, to be effective and binding on the bonds- 
man, must be approved by the proper officer, to be 
placed on file. 

One who is surety on an appeal bond is liable only 
for the particular judgment appealed from; where 
there is an interlocutory order of affirmance in the 
Appellate Court, reserving leave to answer and new 
pleadings are framed, and a new judgment rendered 
on the new issues, the surety cannot be held to pay 
such judgment.^* 

Unless a proper order is entered, permittmg the 
appeal to be had, there is no authority to the derk to 
receive the bond, and the surety on such a bond would 
not be liable. 

There are many other cases where a bond may 
be given in the coune of the administration of 

• Piikv y HMUia, 21 Oolo., 9. » FdmnhooMn y. SMlqr, S Akhw 

ttpu Ob. Om^ SIA. 
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justioe; as attachment bonds, release bonds, re- 
deliveiy and forthcoming bonds m attachment pro- 
ceeding?, bonds given in the matter of securing an 
mjimction, bonds given in the action of replevin, and 
certain bonds which may be termed statutory bonds, 
as being required by rule of statute in certain cases. 
These various bonds are required for the purpose of 
mdemnifying the party drawn into the litigation, and for 
the purpose of paying the damages that may result, 
in case the order of coiurt should be foimd to be wrong. 

The bond, which the law requires as a condition 
I»ecedent to tiie granting of an injunction, is usually 
the only recourse that the defendant has for the 
wrongful issue of the injunction writ, unless he can make 
out a case of malicious prosecution." The action on 
the bond does not accrue, until it is finally determined 
that the injimction was wrongfully issued. The in- 
junction bond is strictly construed; parol evidence will 
not be heard to remedy formal defects. All the other 
contract essentials, necessary to the usual bond, are 
of course also required. 

The special remedy of attachment offers three 
different inducements for the giving of bonds, viz., 
the bond to procure the attachment itself, which bond 
is given as indemnity to the defendant, ii the writ of 
attachment is wrongfully issued; the bond to re- 
lease the property after it is taken on the attachment 
writ, which is given by the defendant to get possession 
of the property only, and the bond given to discharge 
tlie attachment, which bond obligates the bondsmen 
to make good to the plaintiff such judgment as the 
plaintiff may recover in his action. 

The replevin bond is given to secure the writ of 
replevin; it must be given to give the court jurisdic- 

" UBjm viL Blod^, 120 U. 8., 31L 
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tion; the conditions of such a bond are that the plaintiff 
will prosecute the action, and that he will restore the 
property, in case it is determined the writ was wrong- 
fully sued out, and further, that the plaintiff will pay 
to the defendant the damages that he may suffer by 
reason of the writ, if it was wrongfully sued out. 

Section 55. Bail Bonds. 

Bail bonds are given to secure the appearance of 
the person, usually styled the defendant, «tt the time 
and place named, when the defendant is to be sur- 
rendered to answer the charge for which he was origin- 
ally taken into custody. In them there is a bailment 
of the defendant to his sureties, and the defendant is 
in their custody instead of going to jail, and remaining 
in the custody of the law. The sureties on a bail 
bond have, in general, the same rights as the ordinary 
surety, as, for instance, they have a right to daim a 
discharge by a change made in their contract without 
their giving their consent to the same. The limit of 
their liability is the amount named in the bond, with 
interest from the date the return of the execution writ 
non est inventus is made.^' 

The siu^ties on the bail bond will be discharged 
from liability by performing the condition of the bond; 
performance may be by surrender of the principal, or 
in civil cases by paying the debt of the principal." 

It is also held that the death of the principal at any 
stage of the suit, before the return of the writ against 
the principal, will discharge the surety. The bail 
bond sureties in criminal cases, always have the right 
to terminate their obligation by arresting, and sur- 

" HeusUi ▼■. Riyen, 103 Maoi., » Appleby vs. RobiBaon, 44 Baib. 

308. 316. 
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rendering the principal to the sheriff/^ and this may 
be done at the return term or in vacation, and it is 
held they may even pursue the principal into another 
State, for the purpose of arresting him. If the prin- 
cipal appears at the commencement of the trial, it is 
to be looked upon as a constructive surrender to the 
officer of court, and the liability of the surety is at an 
end/^ The principal, too, need not only appear at the 
time specified, but he must take notice of the actual 
day that the term of court commences, and a clerical 
error as to the day of the month would not govern.^ 
And if the bond reads that the principal must appear 
from day to day, he must fulfill the terms of the bond 
in order not to bring about a forfeiture. 

A bail bond is to be given only by permission of 
coiurt, and on the terms that the coiurt may prescribe, 
as the granting of the permission to be bail is a 
judicial act. A voluntary tender of bail bond without 
the court's order sanctioning it, would be of no force 
or effect,^^ and the order admitting to bail, must always 
be by the authority of the officer in whom such au- 
thority is specially vested. 

^ Norfolk Ti. People, 43 HL, 9. ** Mooney vi. People, 81 HI.. 1S4. 

■* Aakiiis VB. Oommonweahh, 1 ^ Morgan vi. ConuDOiiwwlUi, 12 

DlT., 276. Buih (Ky.), 84. 
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Chapter I. 
NATURE AND HISTORY OF INSURANCE. 

Section !• Depxnitions- 

The following are some of the best recent defini- 
tions of insurance: ^'Insurance is a contract by 
which the one party; in consideration of a price paid 
to him adequate to the risk, becomes security to the 
other that he shall not suffer loss, prejudicCi or damage 
by the happening of the perils specified to certain 
things which may be exposed to them; a contract 
whereby one party undertakes to indemnify or guar- 
antee the other against loss by certain specified risks; 
an act or sjrstem of insuring or assuring against loss; 
specifically the S3rstem by or under which indemnity 
or pecuniary payment is guaranteed by one party or 
several parties to another party , in certain contingen- 
cies, upon specified terms/'' 

''Insurance is a conditional contract, whereby 
one party undertakes to indemnify another agdnst 
loss, damage, or liability arising from some specified 
but contingent evenf ' 

^'A contract whereby, for an agreed premium, 
one party undertakes to compensate the other for 
loss on a specified subject by specified perils/' ' 

Section 2. Theory and Pubpose of Insubance. 

The purpose of insurance is so far as possible 
to do away with accidental losses by distributing 
among a number, all of whom were exposed to a 

• 22 Cyc, p. 1384-1386. Vanoe on Inmiranet, p. 1, note t 

* Vanoe on Inaunnoe, p. 1. 

SOI 
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common peril, the Ices which has fallen upon one ol 
them. Except to a certain extent in the case of life in- 
murance ^policies, the contract ib, or should be, strictly 
one of indemnity. This principle of indemnity is illus- 
trated by the two following citations: 

''But it appears to us, that the daim of the {dain- 
ti£F to recover in this action is f oimded upon an entire 
misapprehension of the nature and l^al effect of a 
contract of insurance. An insurance of buildings 
against loss by fire, although in popular language 
it may be call^ an insurance of the estate, is in ^ect 
a contract of indemnity with any owner, or other 
person having an interest in the preservation of the 
buildings, as mortgagee, tenant, or otherwise, to 
indemnify him against any loss which he may sustain, 
in case they are destroyed or damaged by fire. If, 
therefore, tiie assured has wholly parted with his 
interest before they are biunt, and they are after- 
wards burnt, the underwriter incurs no obligation 
to pay anybody. The contract was to indemnify 
the assured; if he has sustained no damage, the con- 
tract is not broken. If indeed, on a transfer of the 
estate, the vendor assigns his policy to the piurchaser, 
and this is made known to the insurer, and is assented 
to by him, it constitutes a new and original promise 
to the assignee to indemnify him in like manner, 
whilst he retains an interest in the estate, and the 
exemption of the insurer from further liability to the 
vendor, and the premiums already paid for insurance 
for a term not yet expired, are a good consideration 
for such promise, and constitute a new and valid 
contract between the insurer and the assignee. But 
such undertaking will be binding, not because the 
policy is in any way incident to the estate, or runs 
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with the land, but in consequence of the new contract. 
Even the assignment of a chose in action, with the 
consent of the debtor, and a promise on his part to 
pay the assignee, constitute a new contract on which 
the assignee may sue in his own name/' ^ 

'The plaintiff can only recover an indemnity. 
Then what has this party lost, if he has sold his in- 
terest in the ship, irrespective of the policy? Bank's 
interest is not protected, because she gave no authority 
to effect the insurance. Unless, therefore, there was 
some understanding that the policy should be kept 
alive for her benefit the plaintiffs, suing on behalf 
ct Page, have lost nothing. If the policy had been 
handed over with the bill of sale, or there had been 
an order to the brokers to hand it over, the case would 
be different; then the parties might sue as trustees 
for the piurchaser; but we cannot infer that, no facts 
being stated in the case to warrant such an inference.'' ^ 

Section 3. Fobms of Insurancb. 

The principal forms of insurance are fire insurance, 
life insurance, and marine insurance. The following 
minor forms of insurance are also in existence at the 
present time — ^accident insurance, benefit insurance, 
benevolent insurance, casualty insurance, fidelity in- 
surance, guaranty insurance, lightning insurance, plate- 
glass insurance, rent insurance and title insurance. 

SxcmoN 4. History of Insurance — ^BIarins In- 
surance. 
The oldest form of insurance was that of marine 
insurance. This seems to have originated in Rhodes, 
to have been adopted by the commercial cities of 
Italy and by the towns of the Hanseatic Leagoib 

«WikonTi.Hm,3Metc,66. • PoweU m ImMi, U M. 4 W^ 10. 
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between the twelfth and fourteenth centuries, and to 
have been introduced into England in the sixteenth 
century. The law of insurance was a branch of the 
law merchant and very greatly out of harmony with 
the principles of the common law. Early insurance 
cases were generally either submitted to the arbitra- 
tion of a merchant court or tried before a special coiui; 
created for that purpose in the first year of the seven- 
teenth century. Only about fifty cases had come 
before the common law courts up to the middle of the 
eighteenth century. The business of marine insurance 
was in its early stages mainly conducted at Lloyd's 
Coffee House in London, and it was here that much 
of the law and custom governing marine insurance 
was developed. 

'It is known that Lloyd's Coffee House, an inn 
kept by one Edward Lloyd on Tower Street in London, 
was, as early as 1688, a popular resort for seafaring 
men and merchants engaged in foreign trade. It 
became the custom among those who gathered at 
Lloyd's to make their gathering an occasion for arrang- 
ing their mutual contracts of insurance against the 
sea. In making such contracts it was the custom for the 
person desiring the insurance to pass aroimd among 
the company assembled a slip upon which was written 
a description of the vessel and its cargo, with the name 
of the master and the character of his crew, and the 
voyage contemplated. Those desiring to become 
insurers of the ventures so described would write 
beneath the description on this slip their names or 
initials, and opposite thereto the amount which each 
was willing to be liable for as an insurer. When the 
total amoxmt of insurance desired by the owner of the 
vessel was thus underwritten, the contract was corn- 



Digitized by V:iOOQIC 



NATUBS AND HISTORT OF INBimANCX. 205 

plete. From this practioei among those congregating 
at Uoyd'Si is derived the term 'imderwriters/ as 
now applied to insurers. The business of insurance 
carried on in this informal way at Lloyd's seems to 
have increased rapidly, and the commercial importance 
of the house required that it should be removed to a 
more commodious and convenient site, which was 
found on Lombard Street, whither Lloyd removed 
his house in 1692. Both the importance of this coffee 
house in conunercial circles, and the enterprise of its 
proprietor, were shown by the establishment in 1696 
of a newspaper, giving information of conunercial 
transactions and of the movement of shipping through- 
out the world. While this newspaper was shortly 
afterwards suppressed by reason of some indiscretion 
on the part of its publisher, it was yet the progenitor 
of 'Uoyd's Lists,' the publication of which was 
begun in 1726, and which continues up to this day 
as the most important publication in the shipping 
and conmiercial world. After various removals, Lloyd's 
finally foimd permanent quarters in the Royal Ebc- 
change, where it is now located, and remains, prob- 
ably the greatest and most important single com- 
mercial factor in the mercantile world."* 

SEcnoN 6. History op Insurance — ^Fire Insurance. 

Small local associations for mutual aid in case of 
loss by fire appear to have existed in England at a 
very early time. The first regular oflice for this pur- 
pose of insuring against loss by fire was established 
in 1681, fifteen years after the great London fire. 
Hre insurance did not meet as favorable reception as 
marine insurance, on accoimt of the temptation which 
it was supposed to furnish for the commission of 

* Vanoe on Insiiraaoe, p. 10. 
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aiBoiii and great development of this f onn of inmiranoa 
hafl only come in the last sixty years. The first fire 
insurance company was established in the United 
States m 1752. 

Section 6. Histort op Insurance — ^Lipb 
Insurance. 

The first attempt to establish life insurance waa 
in 1706 in England and in 1769 in America. life 
insurance has only assumed large proportions in this 
ooimtry since the Civil War. 

Section 7. The Contract op Insurance. 

Not only does the contract of insurance present 
many contrasts to contracts of other kinds, but the 
contract of fire insurance and marine insurance dififer 
from each other in many respects. In the next chapter, 
the general insiurance contract will be considered and 
in the three succeeding chapters the peculiarities of 
the three principal forms will be taken up. 
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Chapter II. 
CONTRACT OF INSURANCE. 

Section 8. Parties. 

A contract of insurance, like other contracts, can 
only be entered into by people sui juris. Either an 
individual or a corporation may be an insurer. In 
most states at the present time there are statutory 
requirements which must be complied with before 
insurance companies can write insurance policies. 

A contract of insurance is not a contract for 
necessaries, and therefore one made by an infant may 
be disaffirmed. Until such disaffirmance, however, 
it is a binding contract. A contract of insurance made 
with an insane person is void, if he has been adjudged 
insane, otherwise only voidable. A contract of in- 
surance with an alien enemy is void. 

In addition to the qualifications required to mako 
a person a competent party in the contract of in- 
surance, the insured in an insurance company must 
have an insurable interest in the subject of insurance. 
What will constitute an insurable interest in this 
class of insurance contracts will be considered in tha 
next three chapters. 

* Section 9. Makinq a Contsulct. 

The forms of requisites for making a contract 
do not differ greatly from those in the case of other 
contracts. A contract of insurance does not come 
within the provisions of the Statute of Frauds. Such 
a contract is not included within the provisions of 
the statute governing agreements, ''not to be per- 



Digitized by V:iOOQIC 



208 INSURANCS. 

formed within one year from the making thereof/' 
because the loss may occur in less than a year/ 

An oral contract of insurance is good. 'IJpon 
an oral contract of insurance, where nothing is said 
about conditions, if a policy is to be issued, the parties 
are presumed to intend that it shall contain the con- 
ditions usually inserted in policies of insurance in 
like cases, or as have been before used by the parties. 
That a particular condition b usual must be shown 
by the party who insists upon it, who has the affir- 
mative/'* 

Contracts of insurance, however, are almost in- 
variably reduced to writing. Such a written contract 
IS called an insiuunce policy. Such a contract merges 
prior or contemporaneous parol agreements relative 
to the transaction. 

SscnoN 10. The CoNsroERATiON. 

In a contract of insiuunce, as in all other contracts, 
there must be a consideration from both parties to 
contract. In the case of Phoenix life Insurance Co. 
vs. Roddin,' the Supreme Court of the United States 
discussed the subject of consideration in insurance 
contracts as follows: 

''But the 'consideration,^ in the legal sense of the 
word, of a contract, is the quid pro quo, that which the 
party to whom a promise is made does, or agrees to 
do, in exchange for the promise. In a contract of 
insurance, the promise of the insurer is to pay a cer- 
tain amoimt of money upon certain conditions; and 
the consideration on the part of the insured is his pay- 
ment of the whole premium at the inception of the 

* Wiebeler vb. BIflwaukee Mechan- * Woodruff, Guee on LucmiiM, 

ioi Mutual Int. Co., 30 Minn., p. 79. 



p. 79. 

120 u. a, 



188. 
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contract, or his pa3nnent of part then, and his agree- 
ment to pay the rest at certain periods while it con« 
tinues in force. In the present case, at least, the ap- 
plication is collateral to the contract, and contains no 
promise or agreement of the assured. The statements 
in the application are only representations upon which 
the promise of the insurer is based, and conditions 
limiting the obligation which he assmnes. If they 
are false, there is a misrepresentation, or a breach of 
condition, which prevents the obligation of the insurer 
from ever attaching, or brings it to an end, but there 
is no breach of any contract or promise on the part of 
the assured, for he has made none. In short, the 
statements in this application limit the liability of the 
insurer, but they create no liability on the part of the 
assured. The expression at the beginning of the 
policy, that the insurance is made 'in consideration 
of the representations made in the application for this 
policy,' and of certain sums paid and to be paid for 
premiums, does not make those representations part 
of the consideration, in the techincal sense, or render 
it necessary or proper to plead them as such/' 

Section 11. Premixtms. 

A premium is a siun of money paid by the insured 
in consideration for the protection furnished by the 
insurer. The payment of a premiiun is not always a 
necessary prerequisite for the attaching of the liability 
of the insurer. The promise of the insured to pay, 
whether express or implied from circumstances, is a 
valid consideration and will support the contract.^ In 
the case of Fire Ins. Co. vs. Euessner,' the Supreme 

« Wood VB. Poufdikeepae Mut • 164 QL, 276. 

Ins. Co., 32 NTYi/cST 

T«L IX^14» 
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CSourt of Illinois said in discussing this ques- 
tion: 

''A suit to enforce the liability of an insurance 
company may be brought on the contract for insur- 
ance as well as upon the policy. Tlie real cause of 
action is the eame in both the contract and policy. 
The measiue of damages recoverable is the same, and 
the policy must be based on the contract of insurance, 
and can contain no element different therefrom. 
Where an application for insurance is presented to a 
company stating what is wanted, and the terms, and 
its officer or any agent having authority to issue a 
policy Bays one will be issued on that application, the 
minds of the parties have met in the execution of a 
contract and a contract for insurance has been con- 
summated. It is an oral contract. Though proposed 
in writing, the acceptance by parol and a promise to 
issue a policy thereon constitute an oral contract. 
Corporations authorized by their charters to make 
insurance and issue policies are not precluded from 
entering into parol contracts to effect the same object. 
Whatever doubts might have heretofore existed as to 
the validity of parol contracts of insurance, it is now 
settled sudi contracts are valid. Trustees vs. Brook- 
lyn Fire Ins. Co., 19 N. Y., 305; Conmaercial Marine 
Iqs. Co. vs. Union Ins. Co., 19 How., 321; Ellis vs. 
Albany City Fire Ins. Co., 59 N. Y., 402; Rre Assn. 
of Philadelphia vs. Smith, 59 111. App., 655; Taylor vs. 
Merchants' Fire Ins. Co., 9 How., 390; Hartford Ins. 
Co. vs. Farrish, 73 HI., 166. 

'The evidence was sufficient to sustain the aver- 
ments of that court of the declaration declaring on an 
oral contract. Commercial Ins. Co. vs. Hallock, 3 
Dutch, 646. 
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"It is urged that there is no right of recovery 
because the premium was not paid before the loss 
occiured. The evidence shows that appellee, on the 
morning after the fire, paid the amoimt owing for in- 
surance and took a receipt therefor. It is insisted 
that he gave no notice of the loss before paying the 
premimn, and thereby perpetrated a fraud on the 
insurance company. He owed no duty to disclose 
the loss before making the pa3rment. EQs silence 
neither was to his benefit nor disadvantage. The ob- 
servation and experience of business men are, that 
where applications for insiuunce are made and officers 
or agents with authority to issue policies have promised 
to issue the same, then collections of the premiums 
are not in practice always made a condition precedent. 
Collections are often left to be made at the close of the 
month, and unless payment of the premium upon ap- 
plication is made a condition precedent to acceptance, 
a promise to issue the policy is a consummation of the 
contract. The mere failure to pay the premimn in 
advance, where an application and a promise to issue 
a policy are made, will not defeat the right to recover 
on the contract of insurance, in the absence of a de- 
mand for the payment of the premium, made as a con- 
dition precedent. Any other rule would only furnish 
a cloak for fraud. Tliere was here no demand for the 
payment of the premium before the acceptance of the 
risk. We, therefore, hold the contract was not ren- 
dered invalid by reason of the nonpayment of the 
premimn. Our observation of methods of business 
causes us to hold the non-payment of the premium, 
under the circumstances under which the application 
was made and accepted, did not defeat a recovery on 
the contract.*' 



Digitized by V:iOOQIC 



212 INBURANCE. 

SxcnoN 12. Ck)NSEQUENCB8 OF Non-Patment of 

PREMIUliS. 

The non-payment of a first premium will prevent 
a contract from going into e£Fect miless such prepay- 
ment is waived, as shown in the last section. Tlie non- 
payment of a subsequent premiimi will not affect the 
validity of the contract, unless the policy expressly 
provides that the policy shall lapse in such cases, bi 
the absence of such a provision, the impaid premium 
becomes a debt due from the insiu^ to the insurer, 
and the latter still remains liable imder the policy.* 

When a policy provides for a lapse in the case of 
non-pa3rment of a premium, the rights of the insured 
are determined by the terms of the policy. The usual 
results of such non-pa3rment are, (a) forfeiture of all 
rights, or (b) by extension of insurance for a certain 
period, or (c) granting paid-up insurance for a certain 
period.^ Tlie non-pa3rment of a note given for a 
premium does not affect the rights of the parties,* 
unless it is expressly provided that the policy shall be 
forfeited by such non-payment of the note.* 

Section 13. Excuses for Non-Payment of 

Premiums. 

The following are the recognized excuses for failure 
to pay premiums when due: 
War, in some jurisdictions. 
Insolvency of the insurer. 
Refusal of tendered premium. 
Any wrongful act of insurer preventing payment. 

• Woodfin VB. Inmiranoe Co. 52 < Maasachuaetts Ben. Life A«n. 

N. C, 568; Brady vs. Inmir- ya. Robinson, 104 Ga., 256; 20 

anoe Co., 9 Miso. Rep., 6; 29 8. E., 918. 

N. Y. Supp., 44. • Bigelow tb. Anodation, 128 

* See Vanoe on Insunlnoe, Sec 76. Baas., 113« 
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Want of notice, when it is the duty of the insurer 
to give notice. 

Waiver of prompt payment.*^ 

Notice of premiums falling due is not required 
except under statutory provisions. 

SBcrnoN 14. Dues and Assessments in Mutual 
Beneftt Associations. 

Tlie dues and assessments levied by the various 
mutual benefit insurance societies differ in many 
respects from the premiums of the regular insurance 
companies. Dues are paid to cover the ordinary 
running expenses of the society. Assessments are 
ratable contributions to make good a loss which the 
association has agreed to indemnify. The amoimt of 
such dues and assessments are never certain at the 
time the contract of insm^ance is entered into. An 
assessment is not collectible unless reasonable and 
levied in strict accordance with the charter and by- 
laws of the association.^^ There is no presumption 
that an assessment is valid. 

''Thus we see that, in making assessments by the 
appellant (the society), upon its members, it does not 
act in a judicial, but in a ministerial capacity. There- 
fore, no presumption can arise in favor of the regularity 
or legality of its assessments. That the appellant's 
board of directors, or an executive committee ap- 
pointed by them, are the only persons authorized by 
appellant's charter to make assessments against its 
surviving members, to pay the benefits due the repre- 
sentatives of its deceased members. That a deceased 
member of the society should have died, and that his 

^ Vanoe on iDsuranoe, See. 78, » Hertford Ins. Go. vi. Hvde, 101 

i:^Dn.,876;48aW.,MS. 
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representative was entitled to a benefit arising from 
his death, and that an assessment upon all the surviv- 
ing members was actually made by the board of di- 
rectors, or an executive committee appointed by them 
for the purpose of pajring said assessments, are con- 
ditions precedent to the right of the appellant to de- 
mand pa3rment of an assessment from any of its mem- 
bers. And they are not bound to pay any assessment 
until these thhigs occur. Nor do they forfeit their 
membership by reason of their failure to pay such as- 
sessments, unless these things have occuired. And 
when the society relies upon the failure of any of its 
members to pay his assessments, as a forfeiture of his 
membership and benefits under its charter, it must 
show affirmatively that the assessment was made in 
the manner indicated, otherwise the member cannot 
be said to be in default.'' " 

SEcrnoN 15. Concealment by Insured. 

The contract of insiu*ance is one where the highest 
degree of good faith is required from the parties. The 
exercise of such good faith requires that each party 
shall disclose to the other all material facts known 
to him, and that all material representations shall be 
substantially true." The concealment of a fact that 
should have been made known renders the insiu-anoe 
contract voidable. 



American Mut. Aid Soc. V8. 
Helbum, 86 Ky., 1; 2 8. W., 
495. 

"In England the insured is under 
obligation to disclose to the in- 
sured every material fact that 
is or ought to be known to the 
insured. The presence of a 
corruj;)t intent on the p&rt of 
the msured is wholly inuna- 
terial. 



In the United States^ the rule as 
stated above applied onlv to 
marine insurance. In w^ATng 
contracts of fire and life insur- 
ance, the insured must disclose 

(a) All facts as to which in- 
quiries are made. 

(b) All other material facts, 
the concealment of whidi 
would amount to bad faith." 

Vance on Insurance, Sees. 90-01. 
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''In marine insurance the misrei^reeentation or 
concealment by the assured of a fact material to the 
risk will avoid the policy, although no fraud was in- 
tended. It is no answer for the assured to say that 
the error or suppression was the result of mistake, ac- 
cident, foigetfulness or inadvertence. It is enough 
that the insurer has been misled, and has thus been 
induced to enter into a contract which, upon correct 
and full information, he would either have declined, 
or would have made upon different terms. Althou^ 
no fraud was intended by the assured, it is nevertheless 
a fraud upon the underwriter and avoids the policy. 
Bridges vs. Himter, 1 Maule & Selw., 15; Macdougall 
vs. Fraser, Doug., 260; Fitzherbert vs. Mather, 1 T. R., 
12; Carter vs. Boehm, 3 Burr., 1905; Bufe vs. Turner, 
6 Taimt, 338; Curry vs. Commonwealth Ins. Co., 10 
Pick., 535; N. Y. Bowery Ins. Co. vs. N. Y. Fire Ins. 
Co., 17 Wend., 359; 1 Marsh Ins. (Condy), 451-453-465, 
1 Phil. Ins., 214, 303. The assiu*ed is boimd, although 
no inquiry is made, to disclose every fact within his 
knowledge which is material to the risk. But this 
doctrine cannot be applicable, at least, not in its full 
extent, to policies against fire. If a man is content 
to insure my house without taking the trouble to in- 
quire of what materials it is constructed, how it is 
situated in reference to other buildings, or to what 
uses it is applied, he has no ground for complaint that 
the hazard proves to be greater than he had antici- 
pated, unless I am chargeable with some misrepre- 
sentation concerning the nature or extent of the risk. 
It is, therefore, the practice of companies which insiu^ 
against fire to make inquiries of the assured in some 
form, concerning all such matters as are deemed 
material to the risk or which may affect the amoimt 
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of premium to be paid. This is sometimes done by 
the conditions of insurance annexed to the policy, 
and sometimes by requiring the applicant to state 
particular facts in a written application for insurance. 
Wh^Q thus called upon to speak, he is boimd to make 
a true and full representation concerning all the matters 
brought to his notice, and any concealment will have 
the like effect as in the case of a marine risk. (See 1 
Phil. Ins., 284, 285, ed. of 1840.) It is not necessary, 
for the purpose of avoiding the policy, to show that 
any fraud was intended. It is enough that informa- 
tion material to the risk was required and with- 
held." " 

Sbchon 16. Wabranties and Representations. 

' 'Contracts of insurance may be forfeited or 
avoided by the breach or falsity of warranties contained 
therein, or of the representations of the insured which 
are collateral to the contract. 

''A warranty is a part of the contract evidenced 
by the policy, and consists of an assertion of a fact, or 
an undertaking to do a particular act, upon the ac- 
curacy or performance of which the validity of the 
contract depends. 

''A representation in insurance is a statement in 
regard to a material fact made by the applicant for 
insurance ^to the insurer with reference to a proposed 
contract of insurance." ^* 

Warranties may be either affirmative or promis- 
sory ; and either express or implied. Tlie effect of the 
breach of warranty upon the validity of the contract 
does not depend upon the question as to whether the 

** Burritt TB. Santon Oounty ^ Amer. & Eng. Ency. of Lkw, 

Mutoftl Flra luTao., 6 Hill VoL XYI, page 019 and pagi 

M. T.)» IBS. 082. 
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facts warranted are material to the risk; the fact that 
they are put in the form of a warranty precludes any 
inquiry as to this question/* 

Statements, in reality warranties, will be gov- 
erned by the same principles, even though referred to 
under other terms in the contract. In Je£Fries vs. 
Economical Mutual life Ins. Co./^ the Supreme Court 
of the United States said : 

'^e are to observe, first, the averment of the 
plea; that Kennedy, in and by his application for the 
policy of insurance, in answer to a question asked of 
him by the company, whether he was 'married or 
single,' made the false statement that he was 'single,' 
knowing it to be untrue; that in reply to a further 
question therein asked of him by the company, whether 
'any application had been made to any other com- 
pany? If so, when?' answered, 'No'; whereas, in fact, 
at the time of making such false statement, he well 
knew that he had previously made application for such 
insurance, and been assured in the sum of $10,000 by 
another company. 

"Secondly, we are to observe the averment that 
the statements and declarations made in the applica- 
tion for said policy, and on the faith of which it is 
issued, are in all respects true, and without the sup- 
pression of any fact relating to the health or circiun- 
stances of the insured affecting the interests of the 
company. 

"We are to observe, also, that other clause of the 
policy, in which it is declared that this policy is made 
by the company and accepted by the insured, upon 
the express condition and agreement that such state- 
is MoKenne yb. Soottiah Unkm. Ins. Co. vb. Gilbert, 27 MSoh., 
•to., Co., 112 CeL, 648; Amor. 429. 

»22WftlUoe,47. 



Digitized by V:iOOQIC 



218 INSURANCE. 

ments and declarations are in all respects true. This 
applies to all and to each one of such statements. In 
other words, if the statements are not true, it is agreed 
that no policy is made by the company, and no policy 
is accepted by the insured. 

''The proposition at the foimdation of this point 
is this, that the statements and declarations made in 
the policy shall be true. 

' 'This stipulation is not expressed to be made as to 
important or material statements only, or to those 
supposed to be material, but as to all statements. 
Tlie statements need not come up to the degree of 
warranties. They need not be representations even, 
if this term conveys an idea of an affirmation having 
any technical character. 'Statements and declara- 
tions,' is the expression — ^what the applicant states 
and what the applicant declares. Nothing can be 
more simple. If he makes any statement in applica- 
tion it must be true. If he makes any declaration in 
the application it must be true. A faithful perform- 
ance of this agreement is made an express condition 
to the existence of a liability on the part of the com- 
pany. 

"There is no place for the argument either that 
the false statement was not material to the risk, or 
that it was a positive advantage to the company to be 
deceived by it. 

"It is the distinct agreement of the parties, that 
the company shall not be deceived to its injury or to 
its benefit. The right of an individual or a corpora- 
tion to make an unwise bargain is as complete as that to 
make a wise bargain. The right to determine what 
is prudent and wise, what is unwise and imprudent, 
and upon that point the judgment of the individual is 
subject to that of no other tribunal. 
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'The case in hand affords a good illustration of 
this principle. The company deems it wise and pru- 
dent that the applicant should inform them truly 
whether he has made any other application to have 
his life insured. So material does it deem this in- 
formation that it stipulates that its liability shall 
depend upon the truth of the answer. The eame is 
true of its inquiry whether the party is married or 
single. The company fixes this estimate of its im- 
portance. The applicant agrees that it is thus im- 
portant by accepting this test. It would be a violation 
of the legal rights of the company to take from it its 
acknowledged power, thus to make its opinion the 
standard of what is material, and to leave that point 
to the determination of a jury. The jury may say, 
as the coimsel here argues, that it is immaterial whether 
the applicant answers truly if he answers one way, viz., 
that he is single, or that he has not made an applica- 
tion for insurance. Whether a question is material 
depends upon the question itself. The information 
received may be inmiaterial. But if under any circmn- 
stances it can produce a reply which will influence the 
action of the company, the question cannot be deemed 
immaterial. Insurance companies sometimes insist that 
individuals largely insured upon their lives, who are 
embarrassed in their affairs, resort to self-destruction, 
being willing to end a wretched existence if they can 
thereby bestow comfort upon their families. The 
juror would be likely to repudiate such a theory on 
the groimd that nothing can compensate a man for 
the loss of his life. The juror may be right and the 
company may be wrong. But the company has 
expressly provided that their judgment, and not the 
judgment of the juror, shall govern. Their right thus 
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to contract, and the duty of the court to give effect to 
•uch contracts, cannot be denied. 

''Of the authorities in support of these views, a 
few only will be mentioned. In Anderson vs. Fitz- 
gerald, 4 H. L. Gas., 487, Fitzgerald applied to an 
insurance office to effect a policy on his life. He re- 
ceived a form of proposal containing questions required 
to be answered. Among them were the following: 
'Did any of the party^s near relatives die of consump- 
tion or any other pulmonary complaint? ' And 'Has 
the party's life been accepted or refused at any office? ' 
To each of these questions the applicant answered 
'No.' The answers were false. F. signed the proposal 
and a declaration iiccompanying, by which he agreed 
^that the particulars above mentioned should form 
the basis of the contract.' The policy mentioned 
several things, which were warranted by F. among 
which these two answers were not included. The 
policy also contained this proviso, that 'if an3rthing 
so warranted shall not be true, or if any circumstance 
material to this insurance shall not have been truly 
stated, or shall have been misrepresented or con- 
cealed, or any false statement made to the company 
in or about the obtaining or effecting of this insurance,' 
the policy should be void. On the trial before Mr. 
Justice Ball, he charged the jury, 'that they must not 
only be satisfied that the various false statements 
were false in fact, and were made in and about effecting 
the policy, but also that such false statements were 
material to the insurance.' A bill of exceptions was 
tendered on the groimd that the jury should have 
been directed, 'that if the statements were made in 
and about effecting the insurance and such statements 
were false in fact, the defendants were entitled to a 
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veidict, whether such statements were or were not 
material/ The exceptions were ai^gued in the Court of 
Exchequer, where judgment was ordered for the plain- 
tiff on the verdict. A writ of error was brought in 
the Court of Exchequer chamber, where the judgment 
was affirmed by a majority of seven to three. The 
writ of error to the House of Lords was then brought. 
Mr. Baron Parke, Mr. Baron Alderson, Mr. Justice 
Coleridge, Mr. Justice Wightman, Mr. Justice Erie, 
Mr. Justice Creswell, Mr. Baron Piatt, Mr. Baron 
Martin, and Mr. Justice Crompton attended. 

"Opinions were delivered by Mr. Baron Parke, 
the Lord Chancellor, Lord Brougham and Lord St. 
Leonards, all concurring in reversing the judgment, 
on the ground that the question of the materiality of 
the statements should not have been submitted to the 
jury. This case was decided upon facts almost iden- 
tical with the one before us, and presented the precise 
question we are considering. The counsel for the 
defendant asked for a ruling, that if the statements 
were imtrue, the defendants were entitled to a verdict, 
whether they were or were not material. This was 
refused, and the judge charged that *to entitle the 
defendants to a verdict the statements must not only 
be false, but material to the insurance. This was held 
to be error, and the judgment was reversed. 

''Caaemove vs. Ass. Co., 6 C. B. (N. S.), 437 (and 
see Duckett vs. Williams, 2 Cromp. & M., 348); is a 
familiar case. The opinion was delivered by Cockbum, 
Ch. J. of the Common Pleas, and was decided in the 
same way. The case was affirmed in the Exchequer 
Chamber in 1860, 6 Jur. (N. S.), 826, 1860; 3 Big. 
Gas., 213; Price vs. Ins. Co., 17 Mum., 497. 

'Idany cases may be foimd which hold that 
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where false answers are made to inquiries which do 
not relate to the risk, the policy is not necessarily 
avoided unless they influenced the mind of the Com- 
pany, and that whether they are material is for the 
determination of the jury. But we know of no 
respectable authority which so holds, where it is 
expressly covenanted as a condition of liability that 
the statements and declarations made in the appli- 
cation are true, and when the truth of such statements 
forms the basis of the contract/' 

Representations to avoid the contract must be 
material;^* and a substantial compliance with a 
promissory representation has been held to be 
sufficient." 

SEcmoN 17. Insurance Agents. 

''An insurance agent is an agent employed by 
an insiu^r, usually an insurance company, to perform 
some act or acts in furtherance of the business of his 
principal. In a narrower but more familiar sense 
the term is used to designate those agents employed 
to solicit risks and effect insurances. While it is not 
necessary to prove an express contract between an 
insurance company and one alleged to be its agent 
to establish the relation of principal and agent between 
them, either that must be done or the conduct of the 
parties must be such that the relation may be inferred 
therefrom. Whether, upon a given state of facts, one 
is or is not to be deemed the agent of the insurer, has 
generally been held to be a question of law. That 
the insurer held one out as agent, or recognized his 
acts done as agent, has been held sufficient to establish 

" OimpbeO vs. New England Mut. * Liverpool, eto^ Ins. Go. vb. Keu^ 

InS. Go., 98 Mass., 381. vey, 46 S. W. Bep., 414. 
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agency. But agency cannot be proven by the declara* 
tion and acts of the alleged agent unknown to the 
insurer. 

''The Medical Examiner for an insurance com- 
pany, as such, is not the agent of the company for the 
purpose of soliciting or filling out applications for 
insurance. In some of the United States there are 
statutes declaring what persons shall be considered 
agents of insurance companies. 

^'A person authorized by an insurance company 
to accept risks, to agree upon and settle the terms 
of insurance, and to carry them into effect by issuing 
and renewing policies, is a general agent of the com- 
pany, though he represents his principal only in a 
particular locality, or within a limited territory, and 
is therefore called a local agent/' *® 

The agent of the insurer is not the agent of the 
insured and cannot be made so by any ingenious 
wording of the contract." 

The powers, rights, duties and liabilities of insur- 
ance agents are in the main determined by the general 
rules of agency. The ordinary insurance agent does 
not have the power to fix the terms of an insurance 
policy. 

Section 18. Waivers and Estoppels. 

The terms waiver and estoppel are generally 
taken as synon3niious in the field of insurance law. 
A distinction, however, is to be noted between the 
two terms. A waiver is the voluntary, express or 
implied waiver of a known right. An estoppel arises 
when the insurer has brought about, or allowed such 

* Am. & Eng. En^. of Law, Vol. Col., 518; Cbmmercial Union 

XVI pages 907-6. Asm. Co. vi. State, 113 Ind., 

• Benheimer vs. LeadviUe, 14 331. 
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a state of a£FaiiB, as render it unjust for him to assert 
a rifi^t to which he would be otherwise entitled. 
Estoppel is an equitable doctrine, and is enforced to 
prevent one person taking an unfair advantage of 
another who has relied upon his words or conduct.** 
A waiver does not need a new consideration to support 
it.** Parol evidence can never be introduced to show 
a waiver of any provision of a subsequently issued 
policy. 

• DOkber ▼■. Int. Co., 76 N. Y., » Viele vi. G«iiiiaiiia Iiia. 06., 96 

567. Iowa, 9. 
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Chapter III. 
MARINE INSURANCE. 

Section 19. In General. 

Marine insurance, as has already been stated, was 
the earliest, and for a considerable period the only 
form of insurance. The contract of marine insurance 
is strictly one of indemnity 

Section 20. Insurable Interest. 
The insurer must have an insurable interest in 
the property which he insures.^ Any person has an 
insurable interest in any property, who would sufifer 
loss by its destruction.' 

In the case of Lucena vs. Crawford,' it was said: 
^'A man is interested in a thing to whcun advan- 
tage may arise, or prejudice happen, from the circum- 
stances which may attend it. . . . Interest does 
not necessarily imply a right to the whole, or a part 
of a thing, nor necessarily and exdusively that which 
may be the subject of privation, but the having some 
relation to, or concem in the subject of the insurance, 
which relation or concem by the happening of the 
perils insured against may be so affected as to pro- 
duce a damage, detriment, or prejudice to the person 
insuring; and where a man is so circumstanced with 
respect to matters exposed to certain risks or dangers, 
as to have a moral certainty of advantage or benefit, 
but for those risks or dangers, he may be said to be 

> Sftwyv Ti. ICayhew, 51 Me., 808; * International Mar. Ina. Oo. ▼■. 

Boeton Ins. Go. vs. New Yoik Winemore, 124 Pa. 8t^ 61; 

Ins. Co., 174 Mass., 220; 64 N. 16 AU., 516; Moran ▼■. Uiielll, 

E., 543; Buchanan va. Ocean 2 K. B., 555; 10 Oom. Oaa., 208. 

ina. Oo., 6 Cow. Cr., 318. • 8 B. A P., 75; 6 Rev. Rep., 

Vol IX.--1& *^ 
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interested in the safety of the thing. To be interested 
in the preservation of a thing, is to be so circmnstanoed 
with respect to it as to have benefit from its existence, 
prejudice from its destruction. The property of a 
thing and the interest derivable from it may be very 
different. Of the first the price is generally the 
measure, but by interest in a thing every benefit and 
advantage arising out of or depending on such thing 
may be considered as being comprehended.'' 

It was formerly hejd that the interest of insurer 
must exist at the time the contract of insurance was 
made/ but under the modem rule it is sufficient if there 
is an insurable loss at the time of the loss.* 

Section 21. Forms of Marine Insurance Policies. 

Marine insurance policies are classified as interest 
or wager policies, valued or open, and time or voyage. 

An interest policy is one where the insurer has a 
substantial interest in the property insured. 

A wager policy is one by the terms of which the 
question of interest in the insurer is waived. Such a 
contract was good under the common law,* but this 
has been changed by statutes.'' The mere waiving of 
the question of interest, however, will not make a con- 
tract a wager one in this country, when the insurer 
actually has an insurable interest in the policy.' 

A valued policy is one where the value of the 
property is agreed upon in the contract;* an open 
policy is one where the value of the subject-matter is 
left open to be determined after loss.^^ 

« Sftdlen Co. vb. Baboock, 2 Atl., * See Statutes of Various States. 

564; 26 Enf . Reprint. 733. * Amory vs. Gilman, 2 Mass., 1. 

* Boston Ins. Ob. vs. Globe F. Ins. * Williams vs. Continental Ins. 

Co., 174 Mass., 229; 54 N. E. Oo., 24 Fed., 767. 

Rep^543; Mannheim Ins. Oo. ** Ocden vs. Columbia Ina. Co., 10 

vs. Hollander, 112 Fed., 549. Johns (N. Y.), 273. 

• Sadlers Go. vs. Baboock, 2 Q. 

B.,734. 
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A time policy is one which is to continue for a 
certain period; a voyage policy is one which is to con- 
tinue through a certain voyage. 

Section 22. Risks and Losses Covered. 

Underwriters are liable for only such losses as are 
occasioned by some peril mentioned in the policy. 

'It is only losses and damages of an extraordinary 
character that are covered," and not consequences 
which in the ordinary course of events must occur, or 
are to be expected." But if the damage arise from a 
peril insured against, it matters not whether the force 
of that peril be great or small," providing it is sufficient 
to damage a seaworthy vessel.** Damage due to the 
ordinary wear and tear upon the fabrics of a vessel 
is not insured against.'' " " 

Section 23. General Averaoe. 

General average is a principle of the law of marine 
insurance, not found in other branches of insurance, 
by which where a ship or cargo is sacrificed for the 
general good, the owners of the property saved are 
obliged to contribute their proportional part of the loss 
sustained. The doctrine of general average is thus dis- 
cussed by a recent writer: ^'General average is a prin- 
ciple of customary law, independent of contract, where- 
by, when it is decided by the master of a vessel, acting 
for all the interests concerned, to sacrifice any part 
of a venture exposed to a common and imminent peril 
in order to save the rest, the interests so saved are com- 
pelled to contribute ratably to the owner of the in- 

" Dup^yre vi. Western M. db F. *• Fleming vs. Ins. Oo., 12 P^ 8t« 

hiB. Co., 2 Rob., 457. 391. 

V lloore vs. Perpetual Ins. Co., 16 ^ Mar^y vs. Sun Miit. Ins. Go., 11 



< 



lio.. 98. La. Ann., 748. 

?• Waslmigton Mut. Ins. Go. vik «• 26 Q70., page 661. 

Reed, 20 Ohio, 199. 
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« 

terest sacrificed, so that the cost of the sacrifice shall 
fall equally upon all.^^ A recent writer on admiralty 
thus admirably summarizes the requisites to the right 
to daim general average contribution:^* 'The sacri- 
fice ( a) must be voluntary, and for the benefit of all; 

(b) must be made by the master or by his authority; 

(c) must not be caused by any fault of the party 
addng the contribution; (d) must be successful; (e) 
must be necessary.' 

''The most frequent causes of general average 
loss are putting into port for repairs to the vessel, 
or the re-handling of the cargo, and jettisons/' " ^ 

^ WMA Ti. BCuirood, 7 Q. B. » Haselton vb. Ins. Go. (D. C), 

Wv., 57. 12 Fed., 169. 

** Hughes, Adm., p. 41. » Vsnoe on Insurance, Sec 225. 
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Chapter IV. 
FIRE INSURANCE. 

Sbgtion 24. The Propebtt Insured. 

Any property, either real or personal, may be 
the subject of insurance. The property must be in 
existence at the time when the contract takes effect/ 
An insurance contract, however, may be made to 
apply to after acquired property. It is a doubtful 
question whether the fact that the property is illegally 
kept or used will render the contract invalid.' 

Section 25. Insurable Interest. 

As in marine insurance, the insurable interest 
must exist at the time of the loss, but not necessarily 
at the time of the taking out of the policy. 

A creditor has an insurable interest in the estate 
of his debtor. 

^'The next proposition involves a question new 
in this State. Has a creditor an insurable interest 
in a building, the property of the estate of his deceased 
debtor, which may be subjected to his debt, the 
personal property being insufficient to pay the debts 
of the estate? After much deliberation, oxur conclusion 
is that he has an interest which may be insiured. We 
concede and affirm that a simple contract creditor, 
without a lien, either statutory or contract, without 
a jus in re or a jus ad rem, owning a mere personal 
daim against his debtor, has not an insurable interest 

* Gkik VI. Inmiranoe Co. of North * See Boaidman ti. MenimMk 

America, 89 Me., 26; Mead vi. F. A N. Ina. Go., 6 Man., 108. 

Phoenix Ins. Co., 168 Man., 
134. 
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in the property of his debtor. Such contracts are 
void, as being against public policy. We do not think 
the principle applies after the death of the debtor, as 
to property liable for the debt, and which, if destroyed, 
will result in the loss of the debt. The real estate 
as well as personal property of a deceased debtor is 
liable for his debts, but the real estate cannot be 
subjected to the pa3rment of his debts until after the 
personalty has been exhausted. After the death 
of the debtor the debt is no longer enforceable in 
personam. The proceedings to reach the property 
of the estate of the deceased debtor are in rem. The 
property of the debtor takes the place of the debtor, 
and becomes, as it were, the debtor. Whoever 
knowingly receives the property of a deceased debtor, 
and wrongfully converts it, is answerable to the creditor. 
3 Brick. Dig., page 464, Sec. 148; M, page 465, Sec. 
162. The relation of creditor and debtor invests 
the creditor with an insurable interest in the life of 
his debtor to the extent of his debt. Alexander 
vs. Sanders, 93 Ala., 345; 9 South., 521; 11 Am. & 
Eng. Enc. Law, 319. It would seem upon like princi- 
ples that, when the property becomes directly subject 
to proceedings in rem for the satisfaction of the debt, 
the creditor should become invested with an insurable 
interest in the property. Certainly, if a creditor 
cannot obtain satisfaction of his debt from the personal 
property of his deceased debtor, and has a legal right, 
which cannot be defeated, to enforce its collection by 
proceedings in rem against a building belonging to the 
estate of the deceased debtor, and if it be true that 
the destruction of the building by fire would im- 
mediately and necessarily result in pecuniary loss, the 
loss being the direct consequence of the fire, the creditor 
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has an interest in the protection of the building. He 
has no lien as in the case of a mortgagee, nor such lien 
as the statute may confer on an attaching or execution 
creditor; but his right to subject the specific property 
to hio debt invests him wi^ an interest but little 
less, if any, than that of the attaching or execution 
creditor or mortgagee. In the case of Herkimer 
vs. Rice, 27 N. Y., 163, the question arose as to whether 
an administrator of an insolvent estate held an in- 
surable interest in the real estate of the deceased 
debtor. The court (Denio C. J., rendering the opinion) 
held that he did, and the conclusion was based in great 
part upon the proposition that the creditors had such 
an interest which the administrator could protect 
by insiu^ance for them. We think that whatever 
could be done by an administrator for the creditor 
in this respect could be done directly by the creditor 
for himself. Rohrbach vs. Insiu*ance Co., 62 N. Y., 
47. Other reasons might be given, but we are of the 
opinion these are sufficient to show that the creditor 
of a deceased debtor, whose estate is insufficient to 
pay the debts, has an insurable interest in the property 
of the estate, which by law may be subjected by pro- 
ceedings in rem to the payment of the debts. The 
recovery cannot exceed the amount of the insurable 
interest." ' 

A life tenant has an insurable interest,* as does 
also a husband in the property of his wife.* 

A stockholder has an insurable interest in the 
property of the corporation. 

This question was discussed in the decision in 
Riggs vs. Commercial Mutual Ins. Co.^ as follows : 

* Creed et al. vs. Sun Fire Office, ' Trade Insurance Go. va. Barro* 

101 Ala., 522. cliff. 45 N. J. L., 543. 

• Harrison vs. Pepper, 166 Mass., • 126 N. Y., 7. 

288. 
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''Andrew, J. ♦ ♦ ♦ The question whether a stock- 
holder in a corporation, as such, has an insurable 
interest in the corporate property, which he may 
protect by an insurance of specific, tangible property 
of the corporation, is the question now presented. The 
policy does not disclose the nature of the interest of 
Tobias in the vessel insured; but this was not necessary, 
unless required by some condition in the policy. 
Lawrence vs. Van Home, 1 Caines, 276; Tyler vs. 
Insurance Co., 12 Wend., 607. The policy, if other- 
wise valid, attached to whatever insurable interest 
he had, whether as owner or otherwise. What con- 
stitutes an insurable interest has been the subject 
of much discussion in the cases, and is often a question 
of great difficulty. It is quite apparent that the 
tendency of decisions in recent times is in the direction 
of a more liberal doctrine upon this subject than 
formerly prevailed. May, Ins., Sec. 76. Contracts of 
insurance, where the insured had no interest, were 
permitted at common law (Crawford vs. Himter, 
8 Term R., 13); but the manifest evils attending 
such contracts, and the temptation which they afiforded 
for fraud and crime, led to the enactment in England 
of the statute, 19 Geo. II, c. 37, prohibiting wag^r 
policies, and this was followed by the enactment in 
this State of a similar statute (1 Rev. St., 662) pro- 
hibiting wagers. But to prevent the application of 
the statute to cases of insurance by way of security 
and indemnity it was provided that it should 'not 
be extended so as to prohibit or in any way afifect 
any insurances made in good faith for the security 
or indemnity of the party assiu^, and which are not 
otherwise prohibited by the law.' Section 10. It 
would seem, therefore, that whenever there is a real 
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interest to protect, and a person is so situated with 
respect to the subject of insurance that its destruction 
would or might reasonably be expected to impair 
the value of that interest, and insurance on such 
interest would not be a wag^r within the statute, 
whether the interest was an ownership in or a right 
to the possession of the property, or simply an ad* 
vantage of a pecimiary character, having a legal 
basis, but dependent upon the continued existence 
of the subject. It is well settled that a mere hope 
or expectation, which may be frustrated by the hap* 
pening of some event, is not an insurable interest. 

''The stockholder in a corporation has no legal 
title to the corporate assets or property, nor any 
equitable title which he can convert into a l^;al 
title. The corporation itself is the legal owner, and 
can deal with corporate property as owner, subject 
only to the restrictions of the charter (Plimpton vs. 
Bigelow, 93 N. Y., 593; Van Allen vs. Assessors, 
3 Wall, 573). But stockholders in a corporation 
have equitable rights of a pecimiary nature, growing 
out of their situation as stockholders, which may be 
prejudiced by the destruction of the corporate property. 
The object of business corporations is to make profits 
through the exercise of the corporate franchises, and 
gains so made are distributable among the stockholders 
according to their respective interests, although the 
time of the division is ordinarily in the discretion of 
the managing body. It is this right to share in the 
profits which constitutes the inducement to become 
stockholders. So, also, on the winding vip of the 
corporation, the assets, after payment of debts^ are 
divisible among the stockholders. It is very plain 
that both these rights of stockholders, viz., tne right 
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to dividends and the right to share in the final 
distribution of the corporate property, may be preju- 
dioed by its destruction. In this case the ships were 
the means by which profits were to be earned, and 
their loss would naturally, in the ordinary course of 
things, diminish the capacity of the corporation to 
pay dividends, and consequently impair the value 
of the stock. The same would be true in other cases 
which might be mentioned; as, for example, where 
buildings producing rent, own^ by a corporation, 
should be burned. It is not necessary, to constitute 
an insurable interest, that the interest is such that 
the event insured against would necessarily subject 
the insured to loss. It is sufficient that it might do 
so, and the pecimiary injury would be the natural 
consequence. Cone vs. Insiu^anoe Co., 60 N. Y., 619. 
**The question now before us was considered 
by the Supreme Court of Iowa in the case of Warren 
vs. Insurance Co., 31 Iowa, 464. The court, in a 
careful opinion, reached the conclusion that a stock- 
holder in a corporation had an insurable interest in 
the corporate property. In Phillips vs. Insurance Co., 
20 Ohio, 174, there is an adverse dictiun, but the 
decision went on another ground. In Wilson vs. 
Jones, L. R., 2 Exch., 139, the action was upon a 
policy in favor of the plaintiff, a shareholder in the 
Atlantic Telegraph Company, a company organized 
to lay the Atlantic cable. The court construed the 
contract as an insurance of the plaintiff in respect 
to the adventure undertaken by the company to lay 
the cable, and it was held that his interest as share- 
holder was an insurable interest, and likened it to an 
insurance on profits. (See, also, Paterson vs. Bfarres, 
1 Best & S., 336.) It is difficult to perceive any good 
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reason why, if a stockholder could be insured on his 
shares in a corporation against a loss happening in 
the prosecution of a corporate enterprise, he could 
not insure specifically the corporate property itself 
embraced in the adventure, and prove his interest 
by showing that he was a share holder. 

'^The question here is, did the plaintiff have an 
insurable interest covered by the policy? The amount 
of damages is not in question. Except that the parties 
have taken that question out of the controversy, the 
extent of the loss would be a question of fact to be 
ascertained by proof, and the recovery up to the 
amount insured would be measured by the actual 
loss. We are of opinion that the view that a stock* 
holder in a corporation may insure specific corporate 
property by reason of his situation as a stockholder, 
stands upon the better reason, and also that it is in 
consonance with the current of authority defining 
instable interests in our courts. The cases of Herkier 
vs. Rice, 27 N. Y., 163; Rohrbach vs. Insurance Co., 
62 N. Y., 47, and National FUtering Oil Co. vs. atizens' 
Ins. Co., 106 N. Y., 535; 13 N. E. Rep., 337, sustained 
policies upon interests quite as remote as the interest 
now in question. It would be useless reiteration 
to restate the particular facts and grounds of the 
decisions in these cases. It is sufficient to refer to 
them, and to say in conclusion that it seems to us, 
both upon authority and reason, that the insurance 
now in question is not a wager policy, but is a fair 
and reasonable indemnity, founded upon a real in- 
terest, though not amounting to an estate, legal or 
equitable, in the property insiu^. 

^'The judgment should therefore be affirmed. 
All concur." 
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Section 26. Construction. 
Although fire insurance policies, like all other 
forms of contracts, are to be construed according to 
the intention of the parties, still all doubts will be 
construed in favor of the insured. This applies even 
in the case of standard policies, i. e. policies which 
are fixed by state statutes.^ The reas6n for this favor 
shown to 1^ insured is on account of the opportunity 
afforded to insurance companies to take advantage 
of the insurer by inserting ambiguous terms which 
will bear very heavily on the insurer. 



* "The act (Chapter 488, Law 
1886), providing for a uniform 
pdioy known as the 'standard 
policy' and which makes its 
use oompulsoiy upon insurance 
companies, marks a most im- 
portant and useful advance in 
Imdation relatingto contracts 
of insurance. The practice 
which prevailed before this 
enactment, wherebv each com- 
pany prescribed the form of 
Its contract, led to great diver- 
sity in the provisions and con- 
ditions of insurance policies, 
and frequently to great abuse. 
Pitrties taking insurance were 
often misled by imusual 
clauses or obscure phrases con- 
cealed in a mass of verbiage 
and often so printed as to 
dude discoverv. Unconscion- 
able defenses, Based upon such 
conditions, were not infre- 
quent, and courts seem some- 
times to have been embar- 
rassed in the attempt to re- 
concile the daims of justice 
with the law of contracts. 
Under the law of 1886, com- 
panies are not permitted to 
insert conditions in policies 
at their will. The policies 
that they now issue must be 
uniform in thier provisions, 
arrangement and type. Per- 
sons seeking insurance will 
ooin6 to understand to a 

rber extent than heretofore 
contract into which they 
Miter. Now, as heretofore, it 



is competent for the parties to 
a contract of insurance, by an 
agreonent in writing or by 
parol, to modify the contract 
after the policy has been is- 
sued, or to waive conditions or 
forfeitures. The power of 
agents, as expressed in tha 
policy, may be enlarged by 
usa|;e of agents, its course <x 
busmeas, or b^ its consent, 
express or implied. The prin- 
ciple that courts lean lyainst 
forfeitures is unimpaired, and 
in weighing evidence tending 
to show a waiver of conditions 
or forfeitures the courts may 
take into consideration the 
nature of the particular con- 
dition in question, whether a 
condition precedent to any 
liability or one relating to the 
remedy merely, after a loss 
has been incurred. But where 
the restrictions upon an agent's 
authority ai^)ear in the policnr 
and there is no evidence tend- 
ing to show that his powers 
have been enlarged, there 
seems to be no good reason 
why the authority expressed 
should not be regarded as the 
measure of his power; nor is 
there any reason why courts 
should refuse to enforce for- 
feitures plainly incurred, which 
have not been eipressly or im- 
pliedly waived by the com- 
pany.^' Quinlan vs. Ins. Oo., 
183 N. Y., 356; 31 N. B., 31. 
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Section 27. TsifPORARY Breach of Condition. 

It has been held by some oourts that a temporary 
breach of a condition subsequent, which does not 
contribute to a subsequent loss, merely suspends the 
policy instead of terminating it. This view, which 
in theory would seem to be the correct one, was well 
argued by the Supreme Court of Illinois in the case 
of Traders Ins. Co. vs. Tatlin,* as follows: 

'The question of primary importance on this 
record is, were these policies in force at the time the 
property was destroyed by fire. In New England 
Fire and Marine Ins. Co. vs. Wetmore, 32 111., 221, 
the conditions in the policy provided that if, after 
insurance, the insured buildings should be occupied 
in any way so as to render the risk more hazardous 
than at the time of the insuring, or if the risk be in- 
creased by any means whatever within the control 
of the assured, such insurance should be void so long 
as the premises should be so appropriated, applied 
or used. In the application for insurance in that 
case the premises are described as a dwelling house, 
with some boarders. The evidence showed that for a 
period previous to the fire, but not when the fire 
happened, a room attached to the main building had 
been used as a stable for a horse and the main build- 
ing for a saloon, but at the time the insured property 
was destroyed it was vacant. On this state of facts 
it was urged the use of the property as a stable in- 
creased the risk, etc., and it was said: ^Stables are 
special hazards, for the insuring of which a higher 
premium is demanded than for a dwelling or a boarding 
house. But the proof shows that the fire did not 

• 168 m., 256; 45 N. K, 266. 
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occur whilst the small room was so used. Hie premises 
had been vacant some months before the fire, and 
there is no proof going to show that this use of the 
room increased the risk or contributed in the remotest 
degree to the loss. Had the fire occurred whilst it 
was used as a stable, then, doubtless, the policy would 
have been avoided. The meaning of the condition is, 
if the house or premises shall be appropriated to any 
prohibited use, then, so long as it is so appropriated, 
the policy shall cease to bind the insurers.' It was in 
that case further said: The import of this language,' 
(the contract in the policy), 4t seems to us is most 
clear, not that this policy shall be absolutely void, 
to all intents and purposes, if the premises are mis- 
appropriated, but only while they are so improperly 
used the insurance shall have no effect. ^ * * By 
the express language of the conditions ^ ^ "^ the 
policy was to be void and of no effect only so long 
as an improper use of the premises shall exist; when 
it ceases to exist then the policy is in full force.' This 
is a leading case in this State, and the court recognizes 
that it is not in accord with the decisions of New York, 
yet declares the rule to be as stated. 

''The above case was followed by Schmidt vs. 
Peoria Marine and Fire Ins. Co., 41 UI., 295, where 
the condition in the policy was: 'No fire in or about 
said buildings, except one under kettle securely im- 
bedded in masonry (used for heating water), and 
made perfectly secure against accidents.' With this 
condition the contention of the company was, that it 
was a warranty that there should be no fire except 
imder the kettle, and a breach would avoid the policy. 
It was held the words above used should be construed 
with reference to the conditions of the property at 
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the time ot the insurance. A further condition of 
the policy was: If, after insurance is efifected; either 
by the original policy or by a renewal thereof , the risk 
be increased by any means, or occupied in any way 
so as to render the risk more hazardous than at the 
time of insuring, such insurance shall be void and of no 
effect.' The evidence showed the building insured 
in that case was destroyed by fire; that at the time 
there were therein two stoves, one on the first and the 
other on the second floor, in which fire had been after 
the insurance; that there had been no fire in the stovd 
on the first floor for eight days previous to the destruc- 
tion of the building, while in the stove on the second 
floor a fire was kindled at six o'clock a. m., and ex- 
tinguished about eight or half-past eight, and about 
eleven o'clock p. m. the next night the destruction 
of the insured property occurred. The question was 
whether there was increased risk because of these 
stoves at the time of the fire, and it was said, following 
the Wetmore case, 'that the true construction of a 
clause like this was, that the policy became inoperative 
only while the increased risk was in existence, and 
when it terminated the liability of the company would 
recommence.' 

''The Schmidt case was followed by Insurance 
Company of North America vs. McDowell, 50 111., 120, 
where it was said: 'It is likewise insist^ that as to 
a portion of these policies appellees, by making re- 
pairs on the property after the insurance was effected, 
have violated one of the conditions which prohibited 
them from doing any act which would increase the 
hazard. In the case of New England Fire and Marine 
Ins. Co. vs. Wetmore, 32 111., 245, it was held that an 
increase of the hazard only suspended the policy 
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during the oondnuanoe of the incieaaed hasaid, and 
when it terminated the liability of the company com- 
menced. This rule is recogniwd and applied in the 
case of Schmidt vs. Peoria Marine and Fire Ins. Co., 
41 111., 295. If the hazard was increased by making 
these repairs, it had fully terminated and the liability 
had recommenced long before the fire occurred. 

''In the case of Insurance Company of North 
America vs. Garland, 108 HI., 220, the policy contained 
this provision: 'If the assured shall allow tihe building 
herein insured to become vacant or inoccupied, and 
80 remain, ♦ ♦ ♦ unless the consent of this com- 
pany be endorsed hereon, the policy shall become void«' 
For a long time before the fire which destroyed the 
insured building it had been vacant, and was so at 
the time of its destruction, but it was held there 
could be no recovery. It was also said: 'It is weQ 
settled, if the company should not exercise this power' 
(to declare the policy forfeited) 'while the assured is 
in default, and the premises should again become 
occupied, its right to do so would cease and its liability 
on the policy would again attach.' This principle is 
also sustained in Germania Fire Ins. Co. vs. Hlewer, 
129 Dl., 509. 

"We are asked to overrule these decisions, as no 
being in line with the current of authority. These 
decisions, whilst in conflict with the courts of New 
York and some other states, have so long been the 
rule in this State that we are not disposed to qualify 
or in any manner depart from the rule announced 
therein. The rule is: though there be a change of 
risk by reason of an increased hazard, which would 
avoid the policy if declared forfeited by the company, 
yet where the company has not dedarFHi the policy 
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forfeited and the cause for the increased hazard no 
longer exists, and there is no increased hazard by 
reason of former changed conditions, then the policy 
being for insurance for^a certain period, the contract 
of insurance will be construed, and the fact determined 
whether there was an increased risk at the time of 
the fire which in any manner was conducive to the 
loss. If a loss occurs during the increased hazard a 
recovery will be defeated. If a former increase of 
hazard has ceased to exist, and that increase of hazard 
at that former time in no ^ay has affected the risk 
when the loss occiurs, no reason exists why a forfeiture 
should result from a cause which occasions no damage. 
The iosurance companies insert clauses and conditions 
for their own protection and dictate their terms, and 
on every principle of construction such clauses are 
constru^ most strongly against those who dictate 
and insert them. No violence is done the language 
used by the construction we have adopted and no 
injustice is done either parly to the contract. 

'It never has been held by this court that if the 
change of condition has effected results which continue, 
and causes an increase of hazard to exist at the time 
the property is destroyed, the removal of the cause of 
the inorease of hazard would prevent the company 
from showing the result and effect of the former act 
changing conditions. In the Wetmore case it was 
said: 'Even if it was an unauthorized use of the 
premises it had ceased long before the fire. But the 
question of increase of risk by such use of the premises 
waa submitted to the jury, and they have by their 
findings ignored the claim and pretenses of the appel- 
lants, and believing they have found correctiy on this 
point, we are not disposed to disturb their verdict.' 
Vol. IX —le 



Digitized by V:iOOQIC 



242 msuRANCS. 

In the Schmidt case it was said: ^The point for tha 
oonmderation of the jury was, not whether an increase 
in the numbn of fires in a building does or does not 
ordinarily increase the risk, but whether in the case 
then before the court the risk to the building at the 
time it was destrpjred, at eleven o'clock at ni^^t, 
was or was not increased by the two stoves, in onm 
of which there had been no fire for eight days and in 
the other none after eight and a half o'clock of tha 
preceding morning/ Both these cases recc^nise tha 
right of the company to show that the act (A tha 
assured increased the hazard at the time of the loss. If 
the hazard was not increased at the time of the loss, it is 
fatuous to say that long before some act was done that 
increased CJie risk then, but did not affect the risk at tha 
time of the loss. Whether there was any increase in the 
hasard which affected the risk at the time of the loss 
was a question of fact. If, as a matter of fact, there 
was no increase of hasard, the policy was in force 
and of binding effect and the plaintiff had a right to 
recover thereon. This construction, and the rule 
to which we adhere, are more consonant with sound 
reason than is the rule adopted by those courts with 
which we are not in accord. That a recovery on a 
policy on a building in the center of the burned district 
in Chicago's great fire should be defeated because a 
gallon of gasoline was therein kept and us^ a year 
before that time does not commend itself as a reason- 
able rule. If the policy was rendered v6id by that act^ 
that would have resulted even though it was in no 
way conducive to the loss." 

There are many cases, however, and perhaps 
the weight of authority is on the other side. 
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Section 28. Changes in Position or Condition of 
Insurer or Property. 

Insurance policies often contain a condition that 
a change of interest, title, or possession shall work 
a forfeiture of the policy. 

''This condition is intended to protect the insurer 
from any contingency that might increase the risk 
assumed by the insurer by decreasing the interest 
of the insured. .Hence it is construed to include any 
such acts or events affecting the title of the insured 
as substantially change the quantity of his beneficial 
interest, immaterial modifications of interest, title, 
or possefision being ignored.'' * 

The condition against other insurance is to prevent 
over insurance, and will generally only be held to 
forfeit the policy when it has such effect. 

Any increase of risk is such a substantial change 
of conditions as to work a forfeiture of the policy. 

This question was thus discussed in the case of 
Kyte vs. Assurance Co.^® as follows: 

'The question is thus presented whether the 
provision of the policy that it shall be void in case 
of an increase of risk means that it shall be void only 
during the time while the increase of risk may last, 
and may revive again upon the termination of the 
increase of risk. The provision is that the policy 
shall be void if any one of several circumstances 
successively enumerated shall be f oimd to exist. Some 
of these circumstances relate to the time of issuing 
the policy, and others could not arise imtil afterwards. 
They are of different degrees of importance, some 
nf them going to the essential matters of the contract, 

» Vance on Inmnnoe, Seo. 161. *" 140 ^Cw., 116; 21 N. £. 861. 
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and others being comparatively trivial in character. 
The language of the policy is the same in respect to 
them all, that the policy shall be void. In Hinckley 
vs. Insmance Co., 140 Mass., 38, 1 N. E. Rep., 737, the 
policy was in the same form as those in the present 
cases, and for a short time during the term of the 
policy the plaintiff kept a bowling-aUey and billiard- 
table without having any license therefor. There 
was no question of increase of risk or other actual 
prejudice to the insurer; and, under these circum- 
stances, two questions arose: First, whether the 
plaintiff's act fell within the provision that the policy 
should be void if gunpowder or other articles subject 
to legal restriction should be kept in a manner different 
from that allowed by law; and, secondly, whether, 
assuming that the policy would be void during the 
time of the illegal keeping of the bowling-alley and 
billiard-table, it would revive after such temporary 
use had ceased. In deciding the case the court inti- 
mated that the plaintiff's act was not within the 
meaning of the provision in the policy, unless the risk 
was thereby increased, but placed the decision upon 
the second groimd, that the policy would revive. The 
court now thinks it would have been better to place 
the decision of this part of the case solely upon the 
first ground, leaving it an open question whether a 
departure from the terms of the provisions of the 
policy, without an increase of risk, may be deemed 
merely to suspend, and not absolutely to avoid, the 
policy. However that may be, we think an increase 
in risk entitles the insurer to avoid the policy abso- 
lutely. The contract of insurance depends essentially 
upon an adjustment of the premium to the risk 
assumed. If the assured, by his voluntary act, 
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increases the risk, and the fact is not known, the 
result is that he gets an insurance for which he has 
not paid. In its effect upon the company it is not 
mudi different from the misrepresentation of the 
condition of the property. 

''If the provision stood alone, that in case of any 
material misrepresentation as to the risk, or any 
volimtary increase of risk afterwards, the policy 
should be void, it could hardly be doubted that the 
words should be taken in their natural obvious meaning. 
The fact that with this are coupled the other provisions 
above referred to does not change its meaning with 
reference to the effect and consequence of an increase 
of risk. An increase of risk which is substantial, and 
which is continued for a considerable period of time, is 
a direct and certain injury to the insurer, and changes 
the basis upon which the contract of insurance rests; 
and since there is a provision that in case of an increase 
of risk which is consented to or known by the assured, 
and not disclosed, and the assent of the insiuer ob- 
tained, the policy shall be void, we do not feel at 
liberty to qualify the meaning of these words by holding 
that the policy is only suspended during the continu- 
ance of such increase. L3anan vs. Insurance Ck)., 14 
Allen, 329; Mead vs. Insurance Co., 7 N. Y., 530. It 
follows, therefore, that the fourth instruction which 
was requested, or something in substance like it, should 
have been given. Upon the facts stated and assimied, 
the increase of risk, if there was one, continued for 
15 months, and could not be treated as a casual, 
inadvertent, or inevitable thing. Exceptions sus- 
tained.'' 
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Chapter V. 
LIFE INSURANCE. 

SscnoN 29. Nature of the Contract. 

The theory of a life insurance contract differs 
very materially from that of any other kind of insurance 
contract. Although in an early case an attempt 
i¥as made to reconcile the contract of life insurance 
with the indemnity principle existing in all other 
forms of insurance/ this view haa been abandoned, 
and it is now the doctrine that life insurance is not a 
contract of indemnity, but an agreement to pay a 
certain sum in the event therein specified, in considera- 
tion of the pa}anent bf the stipulated premium or 
premiums.* 

In Phoenix Mutual life Insurance Co. vs. Bailey,* 
the Supreme Court of the United States said on this 
point as follows: 

' 'Policies of life insiuttnce are governed, in some 
respects, by different rules of construction from those 
applied by the courts in case of policies against marine 
risks or policies against loss by fire. 

'^ Marine and fire policies are contracts of in* 
denmity, by which the claim of the insured is com* 
mensmate with the damages he sustained by the 
loss of, or injury to, the property insured. Such being 
the nature of the contract, it is clear that an absolute 
sale of the property insured, prior to the alleged 
disaster, is a good defense to an action on the policy, 
as the insured cannot justly claim indemnity for the 

' GodMU VI. Volden, East^ 72. of Uw, Vol. XVI, p^e 848. 

• See Amerioui 4 Ehigliih Eoij. • 18 Wallaoe, 618. 

947 



Digitized by V:iOOQIC 



248 INSURANCE. 

low of or injiuy to property in which he had no in- 
surable interest at the time the loss or injury occurred. 

''life insurances have sometimes been construed 
in the same way, but the better opinion is that the 
decided cases which proceed upon the ground that the 
insured must necessarily have some pecuniary interest 
in the life of the cestui que vie are founded in an erron- 
eous view of the nature of the contract; that the con- 
tract of life insurance is not necessarily one merely 
of indemnity for a pecuniary loss, as in marine and 
fire policies; that it is sufficient to show that the 
poVicy is not invalid as a wager policy, if it appear that 
the relation, whether of consanguinity or of affinity, 
was such, between the person whose life was insured 
and the beneficiary named in the policy, as warrants 
the conclusion that the beneficiary had an interest, 
whether peomiaiy or arising from dependence or 
natural affection, in the life of the person insured. 
Dalby vs. India and Lon. Ins. Co., 15 C. B., 365; 
Loomis vs. Eagle L. & H. Ins. Ck)., 6 Gray, 396; Lord 
vs. Dall, 12 Mass., 118; Trenton L. & F. Ins. Go. vs. 
Johnson, 4 Zab, 576; Rawls vs. Am. L. Ins. Co., 36 
Barb., S. C, 27 N. Y., 282. 

'^Insiurers in such a policy contract to pay a 
certain siun, in the event therein specified, in con- 
sideration of the payment of the stipulated premium 
or premimns, and it is enough to entitle the insured 
to recover if it appear that the stipulated event has 
happened, and that the party effecting the policy 
had an insurable interest, such as is described, in the 
life of the person insured at the inception of the con- 
tract, as the contract is not merely for an indemnity, 
as in marine and fire policies.'' 
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Section 30. Who may Insure. 

A person can always insure his own life to any 
extent that he sees fit/ and such insurance may either 
be for the benefit of his estate, or for the benefit of 
any person or persons whom he may designate. It 
is not necessary that the beneficiary should have any 
interest in the life of the insurer.* 

Where the policy is taken out by a third person, 
such person must have an insurable interest in the 
life of the person whose life is insured. Such interest 
must exist at the time the insurance was taken out, 
but not necessarily at the time of the death. This is 
the exact reverse of the rule in the case of marine or 
fire insurance. 

This question was thus discussed by the Supreme 
Court of the United States in the case of Wamock 
vs. Davis:* 

'It is not easy to define, with precision, what 
will in all cases constitute an insurable interest, so as 
to take the contract out of the dass of wager policies. 
It may be stated generally, however, to be of such an 
interest, arising from the relations of the party obtain- 
ing the insurance, either as creditor of or surety for the 
assured, or from the ties of blood or marriage, to him, 
as will justify a reasonable expectation of advantage 
or benefit from the continuance of his life. It is not 
necessary that the expectation of advantage or benefit 
should be always capable of pecxmiary estimation, for 
a parent has an insurable interest in the life of his 
child, and a child in the life of his parent; a husband 
in the life of his wife and a wife in the life of her hus- 
band. The natural affection in cases of this kind is 

« Union Fraternal League vs. Wal- y. Houghton, 103 Ind. 386: 

Urn, 100 Ga., UU 8. E., 317 2 N. E.^763. 

• ElUiart Hut. Aid B. dc R. Amk. • 104 U. S.. 776. 
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considered as more powerful, as operating more 
efficaciously, to protect the life of the insured than 
any other consideration. But in all cases there must 
be a reasonable ground, founded upon the relati(»m 
of parties to each other, either pecuniary or of blood 
or affinity, to expect some benefit or advantage from 
the continuance of the life of the assured. Otherwise, 
the contract is a mere wager, by which the party 
taking the policy is directiy interested in the early 
death of the assured. Such policies have a tendency 
to create a desire for the event. They are, therefore, 
independentiy of any statute on the subject, condemned, 
as being against public policy. 

'The assignment of a policy to a party not having 
an insurable interest is as objecticmable as the taking 
out of a policy in his name. Nor is its character 
changed because it is for a portion merely of the 
insurance money. To the extent in which the assignee 
stipulates for the proceeds of the policy beyond the 
sum advanced by him, he stands in the position of one 
holding a wager policy. The law might be readily 
evaded, if the policy or an interest in it could, in con- 
sideration of paying the premimns and assessments 
upon it, and the promise to pay upon the death of the 
assured a portion of its proceeds to his representatives, 
be transferred so as to entitle the assignee to retain 
the whole insurance money. 

''The question here presented has arisen, under 
somewhat different circumstances, in several of the 
State Courts; and there is a conffict in their decisions. 
In Ins. Co. vs. Hazzard, which arose in Indiana, the 
policy of insurance, which was for $3,000, contained 
the usual provision that if the premimns were not paid 
at the time specified the policy would be forfeited. 
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The second premium was not paid, and the assured, 
declaring that he had concluded not to keep up the 
policy, sold it for $20 to one having no insurable 
interest, who took an assignment of it with the consent 
of the secretary of the insurance company. The 
assignee subsequently settled with the company for 
the unpaid premium. In a suit upon the policy, the 
Supreme Court of the State held that the assignment 
was void, stating that all the objections against the 
issuing of a policy to one upon the life of another, 
in whose life he has no insurable interest, exist against 
holding such a policy by mere purchase and assignment. 
'In either case,' said the court, 'the holder of such 
policy is interested in the death rather than the life 
of the party assured. The law ought to be, and 
we think it clearly is, oppossed to such speculations in 
human life.' 41 Ind., 116. The court referred with 
approval to a decision of the same purport by the 
Supreme Court of Massachusetts in Stevens vs. Warren, 
101 Mass., 564. There the question presented was 
whether the assignment of a policy by the assured 
in his lifetime, without the assent of the insurance 
company, conveyed any ri^t in law or equity to the 
proceeds when due. The court was unanimously 
of opinion that it did not, holding that it was contrary 
not only to the terms of the contract, but contrary 
to the general policy of the law respecting insurance, 
in that it might lead to gambling or speculative con- 
tracts upon the chances of human Ufe. The court also 
referred to provisions sometimes inserted in a policy 
expressing that it is for the benefit of another, or is 
payable to another than the representatives of the 
assured, and, after remarking that the contract in 
such a case might be sustained, said: 'That the same 
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would probably be held in the case of an assignment 
with the assent of the assurers. But if the assignee 
has no interest in the life of the subject which would 
sustain a policy to himself, the assignment would take 
effect only as a designation, by mutual agreement of 
the parties, of the person who should be entitled to 
receive the proceeds when due, instead of the personal 
representatives of the deceased. And if it should 
appear that the arrangement was a cover for a specu- 
lating risk, contravening the general policy of the law, 
it would not be sustained.'' 

Section 31. Forms of Life Insurance Policies. 

The various kinds of life insurance policies have 
been thus described by a recent writer f 

''The kinds of life policies are limited in number 
only by the ingenuity of the actuaries and managers 
of ^e numerous competing companies, insuring against 
the loss of life, and only the more important and usual 
kinds may be mentioned. The oldest and most fre- 
quent form, even at the present time, is known as the 
'regular life,' under the terms of which the insured is 
required to pay a certain fixed premium annually 
throughout life, and the beneficiary is entitled to 
receive payment under the policy only upon the death 
of the insured. 

"Another kind of policy which, from the time of 
its invention by Lorenzo Tonti, an Italian, in 1650, 
has always proved exceedingly attractive is the 
'tontine.' The original tontine contract was for the 
purpose of securing government loans on advantageous 
terms from the people, and was based upon a division 
of the lenders into classes, only the survivors of which 

* Vftnoe on Iniiaranoe, Seoi. 14-15. 
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were at any given period to participate in the payment 
of the dividends or principal. This, in its simple form, 
is seen to be the reverse in many respects of the ordinary 
contract of life insurance, under which it is to the 
interest of the insurer that the insured should survive 
the making of the contract long enough to pay in the 
premiums an amoimt equal to, or in excess of the 
sum received by the beneficiaries under the policy. 
Under the tontine contract, however, death before 
the dividend period entirely deprived the decedent, 
or his nominee, of any benefits from the contract 
whatever, but the interest of all dying would pass to 
the survivors, so that the last survivor of any class 
would receive the dividends that originally accrued 
to the whole class, and, if the terms of the contract 
so provided, might also receive the entire principal 
sum of the loan. A great many of the modem life 
insurance policies contain tontine features, more or 
less modified to suit the desires of the insured. Thus, 
in many endowment policies, it is provided that 
dividends shall be apportioned to all policies sub- 
sisting after a certain period, whether five, ten or 
twenty years. Under such contracts, those pohcies 
maturing or lapsing prior to the expiration of the 
dividend period receive no dividends, but those still 
in force at the end of the tontine period receive the 
benefit, by way of increased dividends, of the maturing 
or the cancellation of other pohcies. 

''As has been stated heretofore, the modem life 
insurance contract is as much a contract of investment 
as of insurance. In the regular life policies defined 
above, the insurance feature is given prominence, 
but there are written many and various kinds of life 
policies in which the investment feature is paramount* 
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Such polides are gienerally called 'endowment policies/ 
and usually provide that the insured shall pay a 
certain premium annually for a stated period of 3rear8. 
If the insured dies before the end of the endowment 
period, the beneficiary receives the amount which 
is agreed to be paid in the policy; but if the insured 
survives the endowment period, he is entitled at its 
end to receive the amount written in the face of the 
policy, with any dividends that may be awarded 
under the authority of the directors of the company 
from the surplus receipts of the company/' 
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BANKRUPTCY. 
Intboduction. 

Bankruptcy law is entirely statutory, no com- 
mon law bankruptcy being recognized in this country. 
The respective powers of the Federal and State gov- 
ernments to pass bankruptcy laws have already been 
discussed.^ The text of the existing Federal Bank- 
ruptcy Law is here inserted in fulL 

* VoL n, fubiM 8, netioQ 4 
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Chaptbk I. 

DEFINITIONS. 

An Act to Establish a Uniform Ststem of Bank« 
RUPTCY Throughout the Unitbd States. 

Be it enacted hy the Senate and House of RepreaentativeB 
of the United States of America, in Congress 
assembled: 

Section 1 . Meaning of Words and Phrases. — a 
The words and phrases used in this Act and in proceed* 
ings pursuant hereto shall, unless the same be incon- 
sistent with the context, be construed as follows: 

(1) ''A person against whom a petition has been 
filed'' shall include a person who has filed a voluntary 
petition; 

(2) ' 'adjudication'' shall mean the date of the 
entry of a decree that the defendant, in a bankruptcy 
proceeding, is a bankrupt, or if such decree is appealed 
from, then the date when such decree is finally con- 
firmed; 

(3) ''appellate courts" shall include the circuit 
courts of appeals of the United States, the supreme 
courts of the Territories, and the Supreme Court of the 
United States; 

(4) "banloiipt" shall include a person against 
whom an involimtary petition or an application to set 
a composition aside or to evoke a discharge has been 
filed, or who has filed a volimtary petition, or who has 
been adjudged a bankrupt; 

(5) "clerk" shall mean the clerk of a court of 
bankruptcy; 

Vol IX.— 17 
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(6) ''corporations'' shall mean all bodies having 
any of the powers and privileges of private corporations 
not possessed by individuals or partnershipSi and shall 
include limited or other partnership associations or- 
ganized imder laws making the capital subscribed alone 
responsible for the debts of the association; 

(7) ''court" shall mean the court of bankruptcy 
in which the proceeding? are pending, and may include 
the referee; 

(8) "courts of bankruptcy'' shall include the 
district courts of the United States and of the Terri* 
tories, the supreme coiurt of the District of Columbia, 
and the United States court of the Indian Territoiy, and 
of Alaska; 

(9) "creditor" shall include anyone who owns a 
demand or daim provable in banlaoiptcy, and may 
include his duly authorized agent, attorney, or proxy; 

(10) "date of bankruptcy," or "time of bank- 
ruptcy," or "commencement of proceedings," or 
"bankruptcy," with reference to time, shall mean the 
date when the petition was filed; 

(11) "debt" shall include any debt, demand, or 
claim provable in bankruptcy; 

(12) "discharge" shall mean the release of a 
bankrupt from all of his debts which are provable in 
bankruptcy, except such as are excepted by this Act; 

(13) "document" shall include any book, deed, or 
instrument in writing; 

(14) ' 'holiday" shall include Christmas, the Fourth 
of July, the Twenty-second of February, and any day 
appointed by the I^ident of the^ United States or the 
Congress of the United States as a holiday or as a day 
of public fasting or thanksgiving; 

(15) a person shall be deemed insolvent within 
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the provisions of this Act whenever the aggregate of his 
property, exclusive of any property which he may have 
conveyed, transferred, concealed, or removed, or 
permitted to be concealed or removed, with intent to 
defraud, hinder or delay his creditors, shall not, al a 
fair valuation, be sufficient in amount to pay his debts; 

(16) "judge' ^ shall mean a judge of a court of 
bankruptcy, not including the referee; 

(17) ''oath'' shall include affirmation; 

(18) ''officer" shall include clerk, marshal, re- 
ceiver, referee, and trustee, and the imposing of a duty 
upon or the forbidding of an act by any officer shall 
include his successor and any person authorized by 
law to perform the duties of such officer; 

(19) "persons" shall include corporations, except 
where otherwise specified, and officers, partnerships, 
and women, and when used with reference to the com- 
mission of acts which are herein forbidden shall include 
persons who are participants in the forbidden acts, and 
the agents, officers, and members of the board of 
directors or trustees, or other similar controlling bodies 
or corporations; 

(20) ' 'petition' ' shall mean a paper filed in a court 
of banhxuptcy or with a derk or deputy derk by a 
debtor praying for the benefits of this Act, or by 
creditors alleging the conunission of an act of bank- 
ruptcy by a debtor therein named; 

(21) "referee" shall mean the referee who has 
jurisdiction of the case or to whom the case has been 
referred, or anyone acting in his stead; 

(22) "conceal" shall include secrete, falsify, and 
mutilate; 

(23) "secured creditor" shall include a creditor 
who has security for his debt upon the property of the 
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bankrupt of a nature to be assignable under this Act, 
or who owns such a debt for which some indorser, 
surety, or other persons secondarily liable for the 
bankrupt has such security upon the bankrupt's assets; 

(24) ''States'' shall include the Territories, the 
Indian Territory, Alaska, and the District of Columbia; 

(25) ''transfer" shall include the sale and eveiy 
other and different mode of disposing of or parting with 
property, or the possession of property, absolutely or 
conditionally, aa a payment, pledge, mortgage, gift, or 
security; 

(26) "trustee'' shall include all of the trustees of 
an estate; 

(27) "wage-earner" shall mean an individual 
who works for wages, salary, or hire, at a rate of com- 
pensation not exceeding one thousand five hundred 
dollars per year; 

(28) words importing the masculine gender may 
be applied to and include corporations, partnerships, 
and women; 

(29) words importing the plural number may be 
applied to and mean only a single person or thing ; 

(30) words importing the singular number may 
be applied to and mean several persons or things. 
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Chapter II. 

CREATION OF COURTS OF BANKRUPTCY, AND 
THEIR JURISDICTION. 

Sec. 2. That the courts of bankruptcy as here- 
inbefore defined, viz., the district courts of ^e United 
States in the several States, 
the supreme court of the District of Columbia, 
the district courts of the several Territories, and 
the United States courts in the Indian Territory and 
the District of Alaska, are hereby made courts of bank- 
ruptcy, and are hereby invested, within their respective 
territorial limits as now established, or aa they may 
be hereafter changed, with such jurisdiction at law and 
in equity as will enable them to exercise original juris- 
diction in bankruptcy proceedings, in vacation in 
chambers and during their respective terms, as they 
are now or may be hereafter held, to 

(1) adjudge persons bankrupt who have had their 
principal place of business, resided, or had their domi- 
cile within their respective territorial jurisdictions for 
the preceding six months, or the greater portion 
thereof, or who do not have their principal place of 
business, reside, or have their domicile within the 
United States, but have property within their jurisdic- 
tions, or who have been adjudged bankrupts by courts 
of competent jurisdiction without the United States 
and have property within their jurisdictions; 

J 2) aUow claims, disallow claims, reconsider al- 
[ or disallowed claims, and allow or disallow ^em 
against bankrupt estates; 

(3) appoint receivers or the marshals, upon appli- 
cation of parties in interest, in case the courts shall 

261 
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find it absolutely necessary, for the preservation 
of estates, to take charge of ^e property of bankrupts 
after the filing of the petition and until it is dismissed 
or the trustee is qualified; 

(4) arraign, try, and punish bankrupts, officers, 
and otiier persons, and the agents, officers, members 
of the board of directors or trustees, or other similar 
controlling bodies, of corporations for violations of this 
Act, in accordance with the laws of procedure of the 
United States now in force, or such as may be hereafter 
enacted, r^ulating trials for the alleged violation of 
laws of the United States; 

^(5) authorize the business of bankrupts to be 
conducted for limited periods by receivers, the mar- 
shals, or trustees, if necessary in the best interests of 
the estates, and allow such officers additional compen- 
sation for such services, but not at a greater rate than 
in this Act allowed trustees for similar services; 

(6) bring in and substitute additional persons or 
parties in proceedings in bankruptcy when neoessaiy 
for the complete determination of a matter in con- 
troversy; 

(7) cause the estates of bankrupts to be collected, 
reduced to money and distributed, and determine 
controversies in relation thereto, except as herein 
otherwise provided; 

(8) dose estates whenever it appears that th^ 
have been fully administered, by approving the final 
accounts and discharging the trustees, and reopen 
them whenever it appears they were closed before 
being fully administered; 

(9) confirm or reject compositions between debtors 

* This Bubdiyision wm amended pensation for saeh servioeiy bat 

by the act of 1903 1^ the infler- not at a mater rate than in 

tion of the words '^'and allow this Act allowed tniateea to 

each offioen addit.lonal com- similar services.'' 
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and their creditoiB, and set aside compositions and 
reinstate the cases; 

(10) consider and confirm, modify or overrule, or 
return, with instructions for further proceedings, 
records and findings certified to them by referees; 

(11) determine all claims of bankrupts to their 
exemptions; 

(12) dischaige or refuse to discharge bankrupts 
and set aside discharges and reinstate the cases; 

(13) enforce obedience by bankrupts, officers, and 
other persons to all lawful orders, by fine or imprison- 
ment or fine and imprisonment; 

(14) extradite bankrupts from their respective 
districts to other districts; 

(15) make such orders, issue such process, and 
enter such judgments in addition to those specifically 
provided for as may be necessary for the enforcement 
of the provisions of this Act; 

(16) punish persons for contempts conmiitted 
before referees; 

(17) pursuant to the reconmiendation of creditors, 
or when they n^lect to recommend the appointment 
of trustees, appoint trustees, and upon complaints of 
creditors, remove trustees for cause upon hearings and 
after notices to them; 

(18) tax costs, whenever they are allowed by law, 
and render judgments therefor against the unsuccessful 
party, or the successful party for cause, or in part 
against each of the parties, and against estates, in 
proceedings in bankruptcy; and 

(19) transfer cases to other courts of bankruptcy. 
Nothing in this section contained shall be construed 

to deprive a court of bankruptcy of any power it would 
possess were certain specific powers not herein enum- 
erated. 
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Chapter III. 

BANKRUPTS. 

Sec. 3. Acts op Bankruptcy. — a Acts of bank- 
ruptcy by a person shall consist of his having 

(1) conveyed, transferred, concealed, or removed, 
or permitted to be concealed or removed, any part of 
his property with intent to hinder, delay, or defraud 
his creditors, or any of them; or 

(2) transferred, while insolvent, any portion of 
his property to one or more of his creditors with intent 
to prefer such creditors over his other creditors; or 

(3) suffered or permitted, while insolvent, any 
creditor to obtain a preference through legal proceed- 
ings, and not having at least five days before a sale or 
final disposition of any property affected by such 
preference vacated or discharged such preference; or 

\4) made a general assignment for the benefit of 
his creditors, or, being insolvent, applied for a receiver 
or trustee for his property or because of insolvency a 
receiver or trustee has b^n put in charge of his prop- 
erty imder the laws of a State, of a Territory, or of the 
United States; or 

(5) admitted in writing his inability to pay his 
debts and his willingness to be adjudged a bankrupt on 
that ground. 

b A petition may be filed against a person who is 
insolvent and who has committed an act of bankruptcy 
within four months after the commission of such act. 
Such time shall not expire imtil four months after 
(1) the date of the recording or registering of the trans- 

* This sabdivision was amended by the insertkni 
of all the matter after the word "creditors." 
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fer or aasignment when the act consists in having made 
a transfer of any of his property with intent to hinder, 
delay, or defraud his creditors or for the purpose of 
giving a preference as hereinbefore provided, or a 
general assignment for the benefit of his creditors, if by 
law such recording or registering is required or per- 
mitted, or, if it is not, from the date when the bene- 
ficiary takes notorious, exclusive, or continuous pos- 
session of the property unless the petitioning creditors 
have received actual notice of such transfer or assign- 
ment. 

c It shall be a complete defense to any proceedings 
in bankruptcy instituted under the first subdivision 
of this section to allege and prove that the party pro- 
ceeded against was not insolvent as defined in this Act 
at the time of the filing the petition against him, and 
if solvency at such date is proved by the alleged 
bankrupt the proceedings shall be dismissed, and under 
said subdivision one the burden of proving solvency 
shall be on the alleged bankrupt. 

d Whenever a person against whom a petition 
has been filed as hereinbefore provided imder the sec- 
ond and third subdivisions of this section takes issue 
with and denies the allegation of his insolvency, it 
shall be his duty to appear in court on the hearing, 
with his books, papers, and accounts, and submit to 
an examination, and give testimony as to all matters 
tending to establish solvency or insolvency, and in 
case of his failure to so attend and submit to examina- 
tion, the burden of proving his solvency shall rest 
upon him. 

e Whenever a petition is filed by any person for 
the purpose of having another adjudged a bankrupt, 
and an application is made to take charge of and hold 



Digitized by V:iOOQIC 



BANKRUFTS. 207 

the property of the alleged bankrupt, or any part of 
the same, prior to the adjudication and pending a 
hearing on the petition, the petitioner or applicant 
shall file in the same comt a bond with at least two 
good and sufficient sureties who shall reside within 
the jurisdiction of said comt, to be approved by the 
comt or judge thereof, in such smn as the comt shall 
direct, conditioned for the payment, in case such 
petition is dismissed, to the respondent, his or her 
personal representatives, all costs, expenses, and 
damages occasioned by such seizure, taldng, and de- 
tention of the property of the alleged bankrupt. 

If such petition be dismissed by the court or with- 
drawn by the petitioner, the respondent or respond- 
ents shall be allowed all costs, counsel fees, expenses, 
and damages occasioned by such seizure, taking, or 
detention of such property. Counsel fees, costs, 
expenses, and damages shall be fixed and allowed by 
the comt, and paid by the obligors in such bond. 

Sec. 4. Who May Become Bankbupts. — a Any 
person who owes debts, except a corporation, shall 
be entitled to the benefits of this Act as a voluntary 
bankrupt. 

b Any natural person, except a wage-earner, 
or a person engaged chiefly in farming or the tillage 
of the soil, any unincorporated company, and any 
corporation engaged principally in manufacturing, 
trading, printing, publishing, mining, or mercantile 
pursuits, owing debts to the amount of one thousand 
dollars or over, may be adjudged an involuntary 
bankrupt upon default or an impartial trial, and shall 
be subject to the provisions and entitled to ibe benefits 
of this Act. Private bankers, but not national banks 
or banks incorporated under State or Territorial 
laws, may be adjudged involimtary bankrupts. 
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The bankruptcy of a corporation shall not release 
its officers, directors, or stockholders, as such, £rom 
any liability under the laws of a State or Territory 
or of the United States. 

Sec. 5. Partnebs. — a A partnership, during 
the continuation of the partnership business, or after 
its dissolution and before the final settlement thereof, 
may be adjudged a bankrupt. 

b The creditors of the partnership shall appoint 
the trustee; in other respects so far as possible the 
estate shall be administered as herein provided for 
other estates. 

c The court of bankruptcy which has jurisdiction 
of one of the partners may have jurisdiction of all the 
partners and of the administration of the partnership 
and individual property. 

d The trustee shall keep separate accoimts of the 
partnership property and of the property belonging 
to the individual partners. 

e The expenses shall be paid from the partner- 
ship property and the individual property in such 
proportions as the court shall determine. 

f The net proceeds of the partnership property 
shall be appropriated to the payment of the partner- 
ship debts, and the net proceeds of the individual 
estate of each partner to the payment of his individual 
debts. Should any surplus remain of the property 
of any partner after paying his individual debts, such 
surplus shall be added to the partnership assets and 
be applied to the payment of the partnership debts. 
ShoiQd any surplus of the partnership property re* 
main after paying the partnership debts, such surplus 
shall be added to the assets of the individual partners 
in the proportion of their respective interests in the 
partnership. 
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gThe court may permit the proof of the daim 
of the partnership estate against the individual estates, 
and vice versa, and may marshal the assets of the 
partnership estate and individual estates so as to 
prevent preferences and secure the equitable distribu- 
tion of the property of the several estates. 

h In the event of one or more but not all of the 
members of h, partnership being adjudged bankrupt, 
the partnership property shall not be administered 
in bankruptcy, imless by consent of the partner or 
partners not adjudged bankrupt; but such partner or 
partners not adjudged bankrupt shall settle the part- 
nership business as expeditiously as its nature will 
permit, and account for the interest of the partner 
or partners adjudged bankrupt. 

Sec. 6. ExEMPnoNS op Bankrupts. — a This 
Act shall not affect the allowance to bankrupts of the 
exemptions which are prescribed by the State laws 
in force at the time of the filing of the petition in the 
State wherein they have had their domicile for the 
six months or the greater portion thereof immediately 
preceding the filing of the petition. 

Sec. 7. Duties op Bankrupts. — a The bank- 
rupt shall 

(1) attend the first meeting of his creditors, if 
directed by the court or a judge thereof to do so, and 
the hearing upon his application for a discharge, if 
filed; 

(2) comply with all lawful orders of the court; 

(3) examine the correctness of all proofs of claims 
filed against his estate; 

(4) execute and deliver such papers as shall be 
ordered by the court; 

(5) execute to his trustee transfers of all hiis 
property in foreign countries; 
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(6) immediately inform his trustee of any attempt, 
by his creditors or other persons, to evade the pro- 
virions of this Act, coming to his knowledge; 

(7) in case of any person having to his knowledge 
proved a false daim against his estate, disclose that 
fact immediately to his trustee; 

(8) prepare, make oath to, and file in court within 
ten days, imless further time is granted, after the 
adjudication, if an involuntary bankrupt, and with 
the petition if a voluntary bankrupt, a schedule of his 
property, showing the amount and kind of property, 
the location thereof, its money value in detail, and a 
list of his creditors, showing their residences, if known, 
if unknown, that fact to be stated, the amounts due 
each of them, the consideration thereof, the security 
held by them, if any, and a claim for such exemptions 
as he may be entitled to, all in triplicate, one copy 
of each for the clerk, one for the referee, and one for 
the trustee; and 

(9) when present at the first meeting of his credit- 
ors, and at such other times as the comt shall order, 
submit to an examination concerning the conducting 
of his business, the cause of his bankruptcy, his deal- 
ings with his creditors and other persons, the amount, 
kind, and whereabouts of his property, and, in addi- 
tion, all matters which may affect the administration 
and settlement of his estate; but no testimony given 
by him shall be offered in evidence against him in any 
criminal proceeding. 

Provided, however , That he shall not be required 
to attend a meeting of his creditors, or at or for an 
examination at a place more than one hundred and 
fifty miles distant from his home or principal place 
of business, or to examine claims except when pre- 



Digitized by V:iOOQIC 



BANKBUFFB. S71 

sented to him, unless ordered by the court, or a judge 
thereof, for cause shown, and the bankrupt shall be 
paid his actual expenses from the estate when ex- 
amined or required to attend at any place other than 
the city, town, or village of his residence. 

Sec. 8. Death ob Insanity op BAnkbufts. — 
a The death or insanity of a bankrupt shall not abate 
the proceedings, but the same shall be conducted and 
concluded in the same manner, so far as possible, as 
though he had not died or become insane: Provided, 
That in case of death the widow and children shall be 
entitled to all rights of dower and allowance fixed by 
the laws of the State of the bankrupt's residence. 

Sec. 9. Pbotection and Detention op Banx- 
BUPTS. — a A bankrupt shall be exempt from aneBt 
upon civil process except in the following cases: (1) 
when issued from a court of bankruptcy for con- 
tempt or disobedience of its lawful orders; when 
issued from a State court having jurisdiction, and 
served within such State, upon a debt or claim 
from which his discharge in bankruptcy would not be 
a release, and in such case he shall be exempt from 
such arrest when in attendance upon a coiurt of bank- 
ruptcy or engaged in the performance of a duty im- 
posed by this Act. 

b llie judge may, at any time after the filing of a 
petition by or against a person, and before the expira- 
tion of one month after tlie qualification of the trustee, 
upon satisfactory proof by the affidavits of at least 
two persons that such baiiJorupt is about to leave the 
district in which he resides or has his principal place 
of business to avoid examination, and that his depar- 
ture will defeat the proceedings in bankruptcy, issue 
a warrant to the marshal, directing him to bring such 
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bankrupt forthwith before the court for examinatioii. 
If upon hearing the evidence of the parties it shall 
appear to the court or a judge thereof that the allega- 
tions are true and that it is necessary, he shaU order 
such TnarRhal to keep such bankrupt in custody not 
exceeding ten days, but not imprison him, until he 
shall be examined and released or give bail conditioned 
for his appearance for examination, from time to 
time, not exceeding in all ten days, as required by the 
court, and for his obedience to all lawful orders made 
in reference thereto. 

Sec. 10. ExTRADmoN op Bankrupts. — a When- 
ever a warrant for the apprehension of a bankrupt 
shall have been issued, and he shall have been found 
within the jurisdiction of a court other than the one 
issuing the warrant, he may be extradited in the same 
manner in which persons under indictment are now 
extradited from one district within which a district 
court has jurisdiction to another. 

Sec. 11. Suits by and Against Bankrupts.-^ 
a A suit which is founded upon a claim from which a 
discharge would be a release, and which is pending 
against a person at the time of the filing of a petition 
against him, shall be stayed until after an adjudication 
or the dismissal of the petition; if such person is ad- 
judged a bankrupt, such action may be further stayed 
until twelve months after the date of such adjudica- 
tion, or, if within that time such person applies for a 
discharge, then until the question of such dischaige 
is determined. 

b The court may order the trustee to enter his 
appearance and defend any pending suit against the 
bankrupt. 

c A trustee may, with the approval of the courts 
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be pennitted to prosecute as trustee any suit com- 
menced by the bankrupt prior to the adjudication, 
with like force and effect as though it had been com- 
menced by bim. 

d Suits shall not be brought by or against a 
trustee of a bankrupt estate subsequent to two years 
after the estate has been closed. 

Sec. 12. Compositions, when Confirmed. — 
a A bankrupt may offer terms of composition to his 
creditors after, but not before, he has been examined 
in open court or at a meeting of his creditors and filed 
in court the schedule of his property and list of his 
creditors, required to be filed by bankrupts. 

b An application for the confirmation of a com- 
position may be filed in the court of bankruptcy after, 
but not before, it has been accepted in writing by a 
majority in number of all creditors whose claims have 
been allowed, which niimber must represent a majority 
in amount of such claims, and the consideration to be 
paid by the bankrupt to his creditors, and the money 
necessary to pay all debts which have priority and the 
cost of the proceedings, have been deposited in such 
place as shall be designated by and subject to the 
order of the judge. 

c A date and place, with reference to the con- 
venience of the parties in interest, shall be fixed for 
the hearing upon each application for the confirma- 
tion of a composition, and such objections as may be 
made to its confirmation. 

d The judge shall confirm a composition if satis- 
fied that (1) it is for the best interests of the creditors; 
(2) the bankrupt has not been guilty of any of the acts 
or failed to perform any of the duties which would be 
a bar to his discharge; and (3) the offer and its accept- 

T?I.IX.— 18. 
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anoe are in good faith and have not been made or pro- 
cured except as herein provided, or by any means, 
promises, or acts herein forbidden. 

e Upon the confirmation of a composition, the 
consideration shall be distributed as the judge shall 
direct, and the case dismissed. Whenever a com* 
position is not confirmed, the estate shall be ad- 
ministered in bankruptcy as herein provided. 

Sec. 13. Compositigns, when Set Aside. — ^a 
The judge may, upon the application of parties in 
interest filed at any time within six months after a 
composition has been confirmed, set the same aside 
and reinstate the case if it shall be made to appear 
upon a trial that fraud was practiced in the procuring 
of such composition, and that the knowledge thereof 
has come to the petitioners since the confirmation of 
such composition. 

Sec. 14. Discharges, when Granted. — a Any 
person may, after the expiration of one month and 
within the next twelve months subsequent to being 
adjudged a bankrupt, file an application for a dischai^ge 
in the court of bankruptcy in which the proceedings 
are pending; if it shall be made to appear to the judge 
that the bankrupt was unavoidably prevented Ifrom 
filing it within such time, it may be filed within but 
not after the expiration of the next six months. 

b The judge shall hear the application for a dis- 
charge, and such proofs and pleas as may be made in 
opposition thereto by parties in interest, at such time 
as will give parties in interest a reasonable opportunity 
to be fully heard, and investigate the merits of the 
application and discharge the applicant unless he has 
(1) committed an offense punishable by imprisonment 
as herein provided; or (2) with intent to conceal his 
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financial condition^ destroyed, concealed, or failed to 
keep books of account or records from which such con- 
dition might be ascertained; or (3) obtained property 
on credit from any person upon a materially false 
statement in writing made to such person for the pur- 
pose of obtaining such property on credit; or (4) at 
any time subsequent to the first day of the four months 
inmaediately preceding the filing of the petition trans- 
ferred, removed, destroyed, or concealed, or permitted 
to be removed, destroyed, or concealed any of his prop- 
erty with the intent to hinder, delay, or defraud his 
creditors; or (5) in volimtary proceedings been granted 
a discharge in bankruptcy within six years; or (6) in 
the course of the proceedings in bankruptcy refused 
to obey any lawful order of or to answer any material 
question approved by the court. 

c The confirmation of a composition shall dis- 
charge the bankrupt from his debts, other than those 
agreed to be paid by the terms of the composition and 
those not affected by a discharge. 

Sec. 15. Discharges, when Revoked. — a The 
judge may, upon the application of parties in interest 
who have not been guilty of undue laches, filed at any 
time within one year after a discharge shall have been 
granted, revoke it upon a trial if it shall be made to 
appear that it was obtained through the fraud of the 
bankrupt, and that the knowledge of the fraud has 
come to the petitioners since the granting of the dis- 
charge, and that the actual facts did not warrant the 
discharge. 

Sec. 16. Co-Debtors op Bankrupts. — a The 
liability of a person who is a co-debtor with, or guar- 
antor or in manner surety for, a bankrupt shaU 
not be altered by the discharge of such bankrupt* 
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Sec. 17. Debts not Affected by a Dib- 
GHAROE. — a A discharge in bankruptcy shall release a 
bankrupt from all of his provable debts^ except such as 

(1) are due as a tax levied by the United States, 
the State, county, district, or municipality in whidi he 
resides; 

(2) are liabilities for obtaining property by false 
pretenses or false representations, or for willful and 
malicious injuries to the person or property of another, 
or for alimony due or to become due, or for maintenance 
or support of wife or child, or for seduction of an 
unmarried female, or for criminal conversation; 

(3) have not been duly scheduled in time for 
proof and allowance, with the name of the creditor if 
known to the bankrupt, imless such creditor had notice 
or actual knowledge of the proceedings in bankruptcy; 
or 

(4) were created by his fraud, embezzlement, 
misappropriation, or defalcation while acting as an 
officer or in any fiduciary capacity. 
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COURTS AND PROCEDURE THEREIN. 

Sec. 18. Process, Pleadings, and Adjudica- 
tions. — a Upon the filing of a petition for involuntary 
bankruptcy, service thereof, with a writ of subpcena, 
shall be made upon the person therein named as 
defendant in the same maner that service of such 
process is now had upon the commencement of a suit 
in equity in the courts of the United States, except 
that it shall be returnable within fifteen days, unless 
the judge shall for cause fix a longer time; but in case 
personal service can not be made, then notice shall be 
given by publication in the same manner and for the 
same time as provided by law for notice by publication in 
suits to enforce a legal or equitable lien in courts of the 
United States, except that, unless the judge shall 
otherwise direct, the order shall be published not more 
than once a week for two consecutive weeks, and the 
return day shall be ten days after the last publication, 
unless the judge shall for cause fix a longer time. 

b The bankrupt, or any creditor, may appear and 
piead to the petition within five days after the return 
day, or within such further time as the court may allow. 

c All pleadings setting up matters of fact shall be 
verified under oath. 

d If the bankrupt, or any of his creditors, shall 
appear, within the time limited, and controvert the 
facts alleged in the petition, the judge shall detennine, 
as soon as may be, the issues presented by the plead- 
ings, without the intervention of a jury, except in 

277 
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cases where a jury trial is given by this Act; and make 
the adjudication or dismiss the petition. 

e If on the last day within which pleadings may 
be filed none are filed by the bankrupt or any of his 
creditors, the judge shall on the next day, if present, or 
as soon thereafter as practicable, make the adjudication 
or dismiss the petition. 

f If the judge is absent from the district, or the 
division of the district in which the petition is pending, 
on the next day after the last day on which pleadings 
may be filed, and none have been filed by the bankrupt 
or any of his creditors, the clerk shall forthwith refer 
the case to the referee. 

g Upon the filing of a voluntary petition the judge 
shall hear the petition and make the adjudication or 
dismiss the petition. If the judge is absent from the 
district, or the division of the district in which the 
petition is filed, at the time of the filing, the clerk shall 
forthwith refer the case to the referee. 

Sec. 19. Jury Trials. — a A person against whom 
an involuntary petition has been filed shall be entitled 
to have a trial by jury, in respect to the question of his 
insolvency, except as herein otherwise provided, and 
any act of bankruptcy alleged in such petition to have 
been committed, upon filing a written application 
therefor at or before the time within which an answer 
may be filed. If such application is not filed within 
such time, a trial by jury shall be deemed to have been 
waived. 

b If a jury is not in attendance upon the court, 
one may be specially smnmoned for the trial, or the 
case may be postponed, or, if the case is pending in one 
of the district courts within the jurisdiction of a circuit 
court of the United States, it may be certified for trial 
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to the circuit court sitting at the same place, or by 
consent of parties when sitting at any other place in 
the same district, if such circuit court has or is to have 
a jury first in attendance. 

c The right to submit matters in controversy, or 
an alleged ofifense under this Act, to a jury shall be 
determined and enjoyed, except as provided by this 
Act, according to the United States laws now in force 
or such as may be hereafter enacted in relation to trials 
by jury. 

Sec. 20. Oaths, Affirmations. — ^a Oaths re- 
quired by this Act, except upon hearings in court, may 
be administered by (1) referees; (2) officers authorized 
to administer oaths in proceedings before the courts 
of the United States, or under the laws of the State 
where the same are to be taken; and (3) diplomatic or 
consular officers of the United States in any foreign 
coimtry. 

b Any person conscientiously opposed to taking 
an oath may, in lieu thereof, affirm. Any person who 
shall affirm falsely shall be punished as for the making 
of a false oath. 

Sec. 21. Evidence. — a A court of bankruptcy 
may, upon application of any officer, bankrupt, or 
creditor, by order require any designated person, 
including the bankrupt and his wife, to appear in court 
or before a referee or the judge of any State court, to be 
examined concerning the acts, conduct, or property of 
a bankrupt whose estate is in process of administration 
under this Act : Provided, That the wife may be exam- 
ined only touching business transacted by her or to 
which she is a party, and to determine the fact whether 
she has transacted or been a party to any business of 
the bankrupt. 
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bThe right to take depositions in proceedings 
under this Act shall be determined and en]03red accord- 
ing to the United States laws now in force, or such as 
may be hereafter enacted relating to the taking of 
depositions, except as herein provided. 

c Notice of the taking of depositions shall be filed 
with the referee in every case. When depositions are 
to be taken in opposition to the allowance of a claim, 
notice shall also be served upon the claimant, and 
when in opposition to a discharge notice shall also be 
served upon the bankrupt. 

d Certified copies of proceedings before a referee, 
or of papers, when issued by the clerk or referee, shall 
be admitted as evidence with like force and effect as 
certified copies of the records of district courts of the 
United States are now or may hereafter be admitted 
as evidence. 

e A certified copy of the order approving the bond 
of a trustee shall constitute conclusive evidence of the 
vesting in him of the title to the property of the bank- 
rupt, and if recorded shall impart the same notice that 
a deed from the bankrupt to the trustee if recorded would 
have imparted had not bankruptcy proceedings inter- 
vened. 

f A certified copy of an order confirming or setting 
aside a composition, or granting or setting aside a 
discharge, not revoked, shall be evidence of the juris- 
diction of the court, the r^ularity of the proceedings, 
and of the fact that the order was made. 

g A certified copy of an order confirming a com- 
position shall constitute evidence of the revesting of 
the title of his property in the bankrupt, and if recorded 
shall impart the same notice that a deed from the 
trustee to the bankrupt if recorded would impart. 
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Sec. 22. Reference of Cases after Adjudica- 
tion. — a After a person has been adjudged a bankrupt 
the judge may cause the trustee to proceed with the 
administration of the estate, or refer it (1) generally to 
the referee or specially with only limited authority to 
act in the premises or to consider and report upon 
specified issues; or (2) to any referee within the terri- 
torial jurisdiction of the court, if the convenience of 
parties in interest will be served thereby, or for cause, 
or if the bankrupt does not do business, reside, or have 
his domicile in the district. 

b The judge may, at any time, for the convenience 
of parties or for cause, transfer a case from one referee 
to another. 

Sec. 23. Jurisdiction of United States and 
State Courts. — ^aThe United States circuit courts 
shall have jurisdiction of all controversies at law and in 
equity, as distinguished from proceedings in bank- 
ruptcy, between trustees as such and adverse claimants 
concerning the property acquired or claimed by the 
trustees, in the same maimer and to the same extent 
only as though bankruptcy proceedings had not been 
instituted and such controversies had been between 
the bankrupts and such adverse claimants. 

b Suits by the trustee shall only be brought or 
prosecuted in the courts where the bankrupt, whose 
estate is being administered by such trustee, might 
have brought or prosecuted them if proceedings in 
bankruptcy had not been instituted, unless by consent 
of the proposed defendant, except suits for the recovery 
of property under. section sixty, sub-division b, and 
section sixtynseven, subdivision e. 

c The United States circuit courts shall have con- 
current jurisdiction with the courts of bankruptcy, 
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within their respective territorial limits, of the offenses 
enumerated in this Act. 

Sec. 24. Jurisdiction of Appellate Courts. — 
a The Supreme Court of the United States, the circuit 
courts of appeals of the United States, and the supreme 
courts of the Territories, in vacation in chambers and 
during their respective terms, as now or as they may 
be hereafter held, are hereby invested with appellate 
jurisdiction of controversies arising in bankruptcy 
proceedings from the courts of bankruptcy from which 
they have appellate jurisdiction in other cases. The 
Supreme Court of the United States shall exercise a 
like jurisdiction from courts of bankruptcy not within 
any organized circuit of the United States and from 
the supreme court of the District of Columbia. 

b The several circuit courts of appeal shall have 
jurisdiction in equity, either interlocutory or final, to 
superintend and revise in matter of law the proceedings 
of the several inferior courts of bankruptcy within their 
jurisdiction. Such power shall be exercised on due 
notice and petition by any party aggrieved. 

Sec 25. Appeals and Writs of Error. — a That 
appeals, as in equity cases, may be taken in bankruptcy 
proceedings from the courts of bankruptcy to the 
circuit court of appeals of the United States, and to 
the supreme court of the Territories, in the following 
cases, to-wit, 

(1) from a judgment adjudging or refusing to 
adjudge the defendant a bankrupt; 

(2) from a judgment granting or denying a dis- 
charge; and 

(3) from a judgment allowing or rejecting a debt 
or claim of five hundred dollars or over. 

Such appeal shall be taken within ten days after 
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the judgment appealed from has been rendered, and 
may be heard and determined by the appellate court 
in term or vacation, as the case may be. 

b From any final decision of a court of appeals, 
allowing or rejecting a claim imder this Act, an appeal 
may be had under such rules and within such time as 
may be prescribed by the Supreme Court of the United 
States, in the following cases and no other: 

1. Where the amount in controversy exceeds 
the sum of two thousand dollars, and the question 
involved is one which might have been taken on appeal 
or writ of error from the highest court of a State to the 
Supreme Court of the United States; or 

2. Where some Justice of the Supreme Court of 
the United States shall certify that in his opinion 
the determination of the question or questions involved 
in the allowance or rejection of such claim is essential 
to a imiform construction of this Act throughout the 
United States. 

c Trustees shall not be required to give bond 
when they take appeals or sue out writs of error. 

d Controversies may be certified to the Supreme 
Court of the United States from other courts of the 
United States, and the former comli may exercise 
jurisdiction thereof and issue writs of certiorari pur- 
suant to the provisions of the United States laws now 
in force or such as may be hereafter enacted. 

Sec. 26. Arbitration op Controversies. — a 
The trustee may, pursuant to the direction of the 
court, submit to arbitration any controversy arising 
in the settlement of the estate. 

b Three arbitrators shall be chosen by mutual 
consent, or one by the trustee, one by the other party 
to the controversy, and the third by the two so chosen. 
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or if they fail to agree in five days after their ai^int- 
ment the court shall appoint the tliihi arbitrator. 

c The written finding of the arbitrators, or a 
majority of them, as to the issues presented, may be 
filed in court and shall have like force and effect as the 
verdict of a jury. 

Sec. 27. Compromises. — a The trustee may, 
with the approval of the court, compromise any con- 
troversy arising in the administration of the estate 
upon such terms as he may deem for the best interests 
of the estate. 

Sec. 28. Designation op Newspapers. — a Courts 
of bankruptcy shall by order designate a newspaper 
published within their respective territorial districts, 
and in the coimty in which the bankrupt resides or 
the major part of his property is situated, in which 
notices required to be published by this Act and orders 
which the court may direct to be published shall be 
inserted. Any court may in a particular case, for the 
convenience of parties in interest, designate some 
additional newspaper in which notices and orders in 
such case shall be published. 

Sec. 29. Offenses. — a A person shall be pun- 
ished, by imprisonment for a period not to exceed five 
years, upon conviction of the offense of having know- 
ingly and fraudulently appropriated to his own use, 
embezzled, spent, or unlawfully transferred any prop- 
erty or secreted or destroyed any document belonging 
to a bankrupt estate which came into his charge as 
trustee. 

b A person shall be punished, by imprisonment 
for a period not to exceed two years, upon conviction 
of the offense of having knowingly and fraudulently 

(1) concealed while a bankrupt, or after his dis- 
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charge, from his trustee any of the property beloDgmg 
to his estate in bankruptcy; or 

(2) made a false oath or accoimt in, or in relation 
to, any proceeding in bankruptcy; 

(3) presented under oath any false claim for 
proof against the estate of a bankrupt, or used any 
such daim in composition personally or by agent, 
proxy, or attorney, or as agent, proxy, or attorney; or 

(4) received any material amoimt of property 
from a bankrupt after the filing of the petition, witii 
intent to defeat this Act; or 

(5) extorted or attempted to extort any money 
or property from any person as a consideration for 
acting or forbearing to act in bankruptcy proceedings. 

c A person shall be punished by fine, not to ex- 
ceed five himdred dollars, and forfeit his office, and 
the same shall thereupon become vacant, upon con- 
viction of the ofifense of having knowingly 

(1) acted as a referee in a case in which he is 
directly or indirectly interested; or 

(2) purchased, while a referee, directly or indi- 
rectly, any property of the estate in bankruptcy of 
which he is referee; or 

(3) refused, while a referee or trustee, to permit 
a reasonable opportunity for the inspection of the 
accounts relating to the affairs of, and the papers and 
records of, estates in his charge by parties in interest 
when directed by the court so to do. 

d A person shall not be prosecuted for any offense 
arising under this Act unless the indictment is foimd 
or the information is filed in court within one year 
after the commission of the offense. 

Sec. 30. Rules, Forms, and Orders. — a All 
necessary rules, forms, and orders as to procedure and 
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for carrying this Act into force and effect shall be pre- 
scribed, and may be amended from time to time, by 
the Supreme Court of the United States. 

Sec. 31. Computation op Timb. — a Whenever 
time is enumerated by dajrs in this Act, or in any pro- 
ceeding in bankruptcy, the nmnber of dajrs shall be 
computed by excluding the first and including the last, 
unless the last fall on a Simday or hdiday, in which 
event the day last included shall be the next day 
thereafter which is not a Sunday or a legal holiday. 

Sec. 32. Transfer op Cases. — a In the event 
petitions are filed against the same person, or against 
different members of a partnership, in different courts 
of bankruptcy each of which has jurisdiction, the 
cases shall be transferred, by order of the courts re- 
linquishing jurisdiction, to and be consolidated by 
the one of such courts which can proceed with the 
same for the greatest convenience of parties in interest. 
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OFFICERS, THEIR DUTIES AND 
COMPENSATION. 

Sec. 33. Creation of Two Offices. — a The 
offices of referee and trustee are hereby created. 

Sec. 34. Appointment, Removal, and Dis- 
tricts OP Referees. — a Courts of bankruptcy shall, 
within the territorial limits of which they respectively 
have jurisdiction, (1) appoint referees, each for a term 
of two years, and may, in their discretion, remove 
them because their services are not needed or for other 
cause; and (2) designate, and from time to time change, 
the limits of the districts of referees, so that each 
coimty, where the services of a referee are needed, 
may constitute at least one district. 
• Sec. 35. Qualifications of Referees. — a In- 
dividuals shall not be eligible to appointment as 
referees unless they are respectively 

(1) competent to perform the duties of that 
office; (2) not holding any office of profit or emolu- 
ment under the laws of the United States or of any 
State other than commissioners of deeds, justices of the 
peace, masters in chancery, or notaries public; 

(3) not related by consanguinity or affinity, 
within the third degree as determined by the common 
law, to any of the judges of the courts of bankruptcy 
or circuit courts of the United States, or of the justices 
or judges of the appellate courts of the districts wherein 
they may be appointed; and 

(4) residents of, or have their offices in, the 
territorial districts for which they are to be appointed. 

Sec. 36. Oaths of Office of Referees. — 
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a Referees shall take the same oath of office as that 
prescribed for judges of United States courts. 

Sec. 37. Number of Referees. — a Such num- 
ber of referees shall be appointed as may be necessary 
to assist in expeditiously transacting the bankruptcy 
business pending in the various courts of bankruptcy. 

Sec. 38. Jurisdiction of Referees. — a Referees 
respectively are hereby invested, subject always to a 
review by the judge, within the limits of their dis- 
tricts as establi^ied from time to time, with jurisdic- 
tion to 

(1) consider all petitions referred to them by the 
clerks and make the adjudications or dismiss the 
petitions; 

(2) exercise the powers vested in courts of bank- 
ruptcy for the administering of oaths to and the 
examination of persons as witnesses and for requiring 
the production of docmnents in proceedings befo|^ 
them, except the power of commitment; 

(3) exercise the powers of the judge for the tak- 
ing possession and releasing of the property of the 
bankrupt in the event of the issuance by the clerk'of a 
certificate showing the absence of a judge from the 
judicial district, or the division of the district, or his 
sickness, or inability to act; 

(4) perform such part of the duties, except as to 
questions arising out of the applications of bankrupts, 
for compositions or discharges, as are by this Act con- 
ferred on courts of bankruptcy and as shall be pre- 
scribed by rules or orders of the courts of bankruptcy 
of their respective districts, except as herein other- 
wise provided; and 

(5) upon the application of the trustee during 
the examination of the bankrupts, or other proceed- 
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ings, authorize the employment of stenographers at 
the expense of the estates at a compensation not to 
exceed ten cents per folio for reporting and transcrib- 
ing the proceedings. 

Sec. 39. Duties of Referees. — a Referees shall 

(1) declare dividends and prepare and deliver to 
trustees dividend sheets showing the dividends de- 
clared and to whom payable; 

(2) examine all schedules of property and lists 
of creditors filed by bankrupts and cause such as are 
incomplete or defective to be amended; 

(3) furnish such information concerning the es- 
tates in process of administration before them as may 
be requested by the parties in interest; 

(4) give notices to creditors as herein provided; 

(5) make up records embodying the evidence, 
or the substance thereof, as agreed upon by the parties 
in all contested matters arising before them, whenever 
requested to do so by either of the parties thereto, 
together with their findings therein, and transmit 
them to the judges; 

(6) prepare and file the schedules of property 
and lists of creditors required to be filed by the bank- 
rupts, or cause the same to be done, when the bank- 
rupts fail, refuse, or neglect to do so; 

(7) safely keep, perfect, and transmit to the 
clerks the recoils, herein required to be kept by them, 
when the cases are concluded; 

(8) transmit to the clerks such papers as may be 
on file before them whenever the same are needed in 
any proceedings in courts, and in like maimer secure 
the return of such papers after they have been used, 
or, if it be impracticable to transmit the original 
papers, transmit certified copies thereof by mail; 

Vol IX*— 19. 
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(9) upon application of any party in interest, 
preserve the evidence taken or the substance thereof 
as agreed upon by the parties before them when a 
stenographer is not in attendance; and 

(10) whenever their respective offices are in the 
same cities or towns where the courts of bankruptcy 
convene, call upon and receive from the clerks b31 
papers filed in courts of bankruptcy which have been 
referred to them. 

b Referees shall not (1) act in cases in which they 
are directly or indirectly interested; (2) practice as 
attorneys and counselors at law in any bankruptcy 
proceedings; or (3) purchase, directly or indirectly, 
any property of an estate in bankruptcy. 

Sec. 40. Compensation op Referees. — a 
Referees shall receive as full compensation for their 
services, payable after they are rendered, a fee of 
fifteen dollars deposited with the derk at the time 
the petition is filed in each case, except when a fee is 
not required from a volimtary bankrupt, and twenty- 
five cents for every proof of claim filed for allowance, 
to be paid from the estate, if any, as a part of the 
cost of administration, and from estates which have 
been administered before them one per centum com- 
missions on all moneys disbursed to creditors by the 
trustee, or one-half of one per centmn on the amount 
to be paid to creditors upon the confirmation of a 
composition. 

b Whenever a case is transferred from one referee 
to another the judge shall determine the proportion 
in which the fee and commissions therefor shall be 
divided between the referees. 

c In the event of the reference of a case being 
revoked before it is concluded, and when the case is 
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specially referred, the judge shall determine what part 
of the fee and commissions shall be paid to the referee. 

Sec. 41. Contempts before Referees. — ^a A 
person shall not, in proceedings before a referee, (1) 
disobey or resist any lawful order, process, or writ; (2) 
misbehave during a hearing or so near the place 
thereof as to ^obstruct the same; (3) neglect to 
produce, after having been ordered to do so, any 
pertinent document; or (4) refuse to appear after 
having been subpoenaed, or, upon appearing, refuse 
to take the oath as a witness, or, after having taken 
the oath, refuse to be examined according to law: 

Provided^ That no person shall be required to 
attend as a witness before a referee at a place outside 
of the State of his residence, and more than one hun- 
dred miles from such place of residence, and only in 
case his lawful mileage and fee for one day's attend- 
ance shall be first paid or tendered to him. 

b The referee shall certify the facts to the judge, 
if any person shall do any of the things forbidden in 
this section. The judge shall thereupon, in a sum- 
mary manner, hear the evidence as to the acts com- 
plained of, and, if it is such as to warrant him in so 
doing, punish such person in the same manner and to 
the same extent as for a contempt committed before 
the court of bankruptcy, or commit such person upon 
the same conditions as if the doing of the forbidden 
act had occurred with reference to the process of, or 
in the presence of, the court. 

Sec. 42. Records of Referees. — a The records 
of all proceedings in each case before a referee shall 
be kept as nearly as may be in the same manner as 
records are now kept in equity cases in circuit courts 
of the United States. 
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b A record of the proceedings in each case shall 
be kept in a separate book or books, and shall, together 
with the papers on file, constitute the records of the 
case. 

c The book or books containing a record of the 
proceedings shall, when the case is concluded before 
the referee, be certified to by him, and, together with 
such papers as are on file before him, be transmitted 
to the court of bankruptcy and shall there remain as 
a part of the records of the court. 

Sec. 43. Referee's Absence or DisABiLmr. — 
a Whenever the office of a referee is vacant, or its 
occupant is absent or disqualified to act, the judge 
may act, or may appoint another referee, or another 
referee holding an appointment under the same court 
™ay> by order of the judge, temporarily fill the vacancy. 

Sec. 44. Appointment of Trustees. — a The 
creditors of a bankrupt estate shall, at their first meet- 
ing after the adjudication or after a vacancy has oc- 
curred in the office of trustee, or after an estate has 
been reopened, or after a composition has been set 
aside or a discharge revoked, or if there is a vacancy 
in the office of trustee, appoint one trustee or three 
trustees of such estate. If the creditors do not ap- 
point a trustee or trustees as herein provided, the 
court shall do so. 

Sec. 45. Qualifications of Trustees. — a Trus- 
tees may be (1) individuals who are respectively com- 
petent to perform the duties of that office, and reside 
or have an office in the judicial district within which 
they are appointed, or (2) corporations authorized by 
their charters or by law to act in such capacity and 
having an office in the judicial district within which 
they are appointed. 
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Sec. 46. Death or Removal of Trustees. — 
a The death or removal of a trustee shall not abate 
any suit or proceeding which he is prosecuting or de- 
fending at the time of his death or removal, but the 
same may be proceeded with or defended by his joint 
trustee or successor in the same manner as though the 
same had been commenced or was being defended by 
such joint trustee alone or by such successor. 

Sec. 47. Duties of Trustees. — a Trustees shall 
respectively 

(1) accoimt for and pay over to the estates under 
their control all interest received by them upon prop- 
erty of such estates; 

(2) collect and reduce to money the property of 
the estates for which they are trustees, under the direc- 
tion of the court, and close up the estate as expedi- 
tiously as is compatible with the best interests of the 
parties in interest; 

(3) deposit all money received by them in one of 
the designated depositories; 

(4) disbiurse money only by check or draft on the 
depositories in which it has b^n deposited; 

(5) furnish such information concerning the es- 
tates of which they are trustees and their administra- 
tion as may be requested by parties in interest; 

(6) keep regular accounts showing all amounts 
received and from what sources and all amounts ex- 
pended and on what accounts; ^ 

(7) lay before the final meeting of the creditors 
detailed statements of the administration of the es- 
tates; 

(8) make final reports and file final accoimts 
with the courts fifteen days before the days fixed for 
the final meetings of the creditors; 
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(9) pay dividends within ten dajrs after they are 
declared by the referees; 

(10) report to the courts, in writing, the con- 
dition of the estates and the amounts of money on 
hand, and such other details as may be required by 
the courts, within the first month after their appoint- 
ment and every two months thereafter, unless other- 
wise ordered by the courts; and 

(11) set apart the bankrupt's exemptions and 
report the items and estimated value thereof to the 
court as soon as practicable after their appointment. 

b Whenever three trustees have been appointed 
for an estate, the concurrence of at least two of them 
shall be necessary to the vaUdity of their every act 
concerning the administration of the estate. 

c The trustee shall, within thirty dajrs after the 
adjudication, file a certified copy of the decree of ad- 
judication in the office where conveyances of real 
estate are recorded in every county where the bank- 
rupt owns real estate not exempt from execution, and 
pay the fee for such filing, and he shall receive a com- 
pensation of fifty cents for each copy so filed, which, 
together with the filing fee, shall be paid out of the 
estate of the bankrupt as a part of the cost and dis- 
bursements of the proceedings. 

Sec. 48. Compensation of Trustees. — a Trus- 
tees shall receive for their services, payable after they 
are rendered, a fee of five dollars deposited with the 
clerk at the time the petition is filed in each case, 
except when a fee is not required from a voluntary 
bankrupt, and from estates which they have admin- 
istered such conunissions on all monejrs disbursed by 
them as may be allowed by the courts, not to exceed 
six per centum on the first five himdred dollars or less, 
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four per centum on moneys in excess of five hundred 
dollars and less than fifteen hundred dollars, two per 
centum on moneys in excess of fifteen hundred dollars 
and less than ten thousand dollars, and one per centum 
on moRe3rs in excess of ten thousand dollars. And in 
case of the confirmation of a composition after the 
trustee has qualified the court may allow him, as com- 
pensation, not to exceed one-half of one per centum 
of the amount to be paid the creditors on such com- 
position. 

b In the event of an estate being administered by 
three trustees instead of one trustee or by successive 
trustees, the court shall apportion the fees and com- 
missions between them according to the services actu« 
ally rendered, so that there shall not be paid to trustees 
for the administering of any estate a greater amount 
than one trustee would be entitled to. 

c The court may, in its discretion, withhold all 
compensation from any trustee who has been removed 
for cause. 

Sec. 49. Accounts and Papers of Trustees. — 
a The accounts and papers of trustees shall be open to 
the inspection of officers and all parties in interest. 

Sec. 50. Bonds of Referees and Trustees. — 
a Referees, before assuming the duties of their offices, 
and within such time as the district courts of the United 
States having jurisdiction shall prescribe, shall respect- 
ively qualify by entering into bond to the United States 
in such sum as shall be fixed by such courts, not to 
exceed five thousand dollars, with such sureties as 
shall be approved by such courts, conditioned for the 
faithful performance of their official duties. 

b Trustees before entering upon the performance 
of their official duties, and within ten days after their 
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appointment, or within such further time, not to 
exceed five days, as the court may permit, diall 
respectively qualify by entering into bond to the 
United States, with such sureties as shall be approved 
by the courts, conditioned for the faithful performance 
of their official duties. 

c The creditors of a bankrupt estate, at their first 
meeting after the adjudication, or after a vacancy has 
occurred in the office of trus^^ee, or after an estate has 
been reopened, or after a coiaposition has been set 
aside or a discharge revoked, if there is a vacancy in 
the office of trustee, shall fix the amount of the bond 
of the trustee; they may at any time increase the 
amoimt of the bond. If the creditors do not fix the 
amount of the bond of the trustee as herein provided 
the court shall do so. 

d The court shall require evidence as to the actual 
value of the property of sureties. 

e There shall be at least two sureties upon each 
bond. 

f The actual value of the property of the sureties, 
over and above their liabilities and exemptions, on each 
bond shall equal at least the amount of such bond. 

g Corporations organized for the purpose of be- 
coming sureties upon bonds, or authorized by law to 
do so, may be accepted as sureties upon the bonds of 
referees and trustees whenever the courts are satisfied 
that the rights of all parties in interest will be thereby 
amply protected. 

h Bonds of referees, trustees, and designated 
depositories shall be filed of record in the office of the 
clerk of the court and may be sued upon in the name 
of the United States for the use of any person injured 
by a breach of their conditions. 



Digitized by V:iOOQIC 



OFFICERS, THBIB DUTIES AND COMPENSATION. 297 

i Trustees shall not be liable, personally or on 
their bonds, to the United States, for any penalties or 
forfeitures incurred by the bankrupts under this Act, 
of whose estates they are respectively trustees. 

j Joint trustees may give joint or several bonds. 

k If any referee or trustee shall fail to give bond, 
as herein provided and within the time limited, he shall 
be deemed to have declined his appointment, and such 
failure shall create a vacancy in his office. 

1 Suits upon referees' bonds shall not be brought 
subsequent to two years after the alleged breach of the 
bond. 

m Suits upon trustees' bonds shall not be brought 
subsequent to two years after the estate has been closed. 

Sec. 51. Duties of Clerks. — a Clerks shall 
respectively 

(1) accoimt for, as for other fees received by 
them, the clerk's fee paid in each case and such other 
fees as may be received for certified copies of records 
which may be prepared for persons other than officers; 

(2) collect the fees of the clerk, referee, and trustee 
in each case instituted before filing the petition, except 
the petition of a proposed voluntary bankrupt which 
is accompanied by an affidavit stating that the petitioner 
is without, and can not obtain, the money with which 
to pay such fees; 

(3) deliver to the referees upon application all 
papers which may be referred to them, or, if the offices 
of such referees are not in the same cities or towns as 
the offices of such clerks, transmit such papers by mail, 
and in like manner return papers which were received 
from such referees after they have been used; 

(4) and within ten days after each case has been 
closed pay to the referee, if the case was referred, the 
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fee collected for him; and to the trustee the fee col- 
lected for hun at the time of filing the petition. 

Sec. 52. Compensation of Clerks and Mar- 
shals. — a Clerks shall respectively receive as full com- 
pensation for their services to each estate, a filing fee 
of ten doUarS; except when a fee is not required from a 
volimtary bankrupt. 

b Marshals shall respectively receive from the 
estate where an adjudication in bankruptcy is made, 
except as herein otherwise provided, for the perform- 
ance of their services in proceedings in bankruptcy, the 
same fees, and accoimt for them in the same way, as 
they are entitied to receive for the performance of the 
same or similar services in other cases in accordance 
with laws now in force, or such as may be hereafter 
enacted fixing the compensation of marshals. 

Sec. 53. Duties of Attorney-General. — ^a The 
Attorney-General shall annually lay before Congress 
statistical tables showing for the whole coimtry, and 
by States, the number of cases during the year of 
voluntary and involuntary bankruptcy; the amoimt 
of the property of the estates; the dividends paid and 
the expenses of administering such estates; and such 
other like information as he may deem important. 

Sec. 54. Statistics of Bankruptcy Proceed- 
ings. — a Officers shall furnish in writing and transmit 
by mail such information as is within their knowledge, 
and as may be shown by the records and papers in their 
possession, to the Attorney-General, for statistical 
purposes, within ten days after being requested by him 
to do so. 
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CREDITORS. 

Sec. 55. Meetings of Creditors. — ^a The court 
shall cause the first meeting of the creditors of a bank- 
rupt to be held, not less than ten nor more than thirty 
days after the adjudication, at the coimty seat of the 
county in which the bankrupt has had his principal 
place of business, resided, or had his domicile; or if 
that place would be manifestly inconvenient as a place 
of meeting for the parties in interest, or if the bank- 
rupt is one who does not do business, reside, or have 
his domicile within the United States, the court shall 
fix a place for the meeting which is the most convenient 
for parties in interest. If such meeting should by any 
mischance not be held within such time, the court shall 
fix the date, as soon as may be thereafter, when it shall 
be held. 

bAt the first meeting of creditors the judge or 
referee shall preside, and, before proceeding with the 
other business, may allow or disallow the claims of 
creditors there presented, and may publicly examine 
the bankrupt or cause him to be examined at the 
instance of any creditor. 

c The creditors shall at each meeting take such 
steps as may be pertinent and necessary for the pro- 
motion of the best interests of the estate and the en- 
forcement of this Act. 

d A meeting of creditors, subsequent to the first 
one, may be held at any time and place when all of the 
creditors who have secured the allowance of their 

209 
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claims sign a written consent to hold a meeting at such 
time and place. 

e The court shall call a meeting of creditors when- 
ever one-f oiuth or more in number of those who have 
proven their claims shall file a written request to that 
effect; if such request is signed by a majority of claims, 
and contains a request for such meeting to be held at 
a designated place, the coiui; shall call such meeting at 
such place within thirty days after the date of the filing 
of the request. 

f Whenever the affairs of the estate are ready to be 
closed a final meeting of creditors shall be ordered* 

Sec. 66. Voters at Meetings op CREnrroRS. — a 
Creditors shall pass upon matters submitted to them 
at their meetings by a majority vote in number and 
amount of claims of all creditors whose claims have 
been allowed and are present, except as herein other- 
wise provided. 

b Creditors holding claims which are secured or 
have priority shall not, in respect to such claims, be 
entitled to vote at creditors' meetings, nor shall sudi 
claims be coimted in computing either the number of 
creditors or the amount of their claims, unless the 
amoimts of such claims exceed the values of such 
securities or priorities, and then only for such excess. 

Sec. 67. Proof and Allowance op Claims. — a 
Proof of claims shall consist of a statement under oath, 
in writing, signed by a creditor setting forth the claim, 
the consideration therefor, and whether any, and, if so 
what, secxuities are held therefor, and whether any, 
and, if so what, payments have been made thereon, and 
that the sum claimed is justiy owing from the bank- 
rupt to the creditor. 

b Whenever a claim is founded upon an instnunent 
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of writing, such instrument, unless lost or destroyed, 
shall be filed with the proof of claim. If such instru- 
ment is lost or destroyed, a statement of such fact and 
of the circiunstances of such loss or destruction shall 
be filed imder oath with the claim. After the claim 
is allowed or disallowed, such instrument may be 
withdrawn by permission of the court, upon leaving a 
copy thereof on file with the claim. 

c Claims after being proved may, for the purpose 
of allowance, be filed by the claimants in the court 
where the proceedings are pending or before the referee 
if the case has been referred. 

d Claims which have been duly proved shall be 
allowed, upon receipt by or upon presentation to the 
coiui;, unless objection to their allowance shall be made 
by parties in interest, or their consideration be con- 
tinued for cause by the coiu*t upon its own motion. 

e Claims of secured creditors and those who have 
priority may be allowed to enable such creditors to 
participate in the proceedings at creditors' meetings 
held prior to the determination of the value of their 
secxuities or priorities, but shall be allowed for such 
siuns only as to the courts seem to be owing over and 
above the value of their securities or priorities. 

f Objections to claims shall be heard and deter- 
mined as soon as the convenience of the court and the 
best interests of the estates and the claimants will 
permit. 

g The claims of creditors who have received 
preferences, voidable under section sixty, subdivision 
b, or to whom conveyances, transfers, assignments, or 
incumbrances, void or voidable under section sixty- 
seven, subdivision e, have been made or given, shall 
not be allowed unless such creditors shall siurender 
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such preferenoee, conveyances, transfers, assignments, 
or incumbrances. 

h The value of securities held by secured creditors 
shall be determined by converting the same into money 
according to the terms of the agreement pursuant to 
which such securities were delivered to such creditors 
or by such creditors and the trustee, by agreement, 
arbitration, compromise, or litigation, as the comi; may 
direct, and the amount of such value shall be credited 
upon such claims, and a dividend shall be paid only 
on the impaid balance. 

i Whenever a creditor, whose claim against a bank- 
rupt estate is secured by the individual imdertaking 
of any person, fails to prove such daim, such person 
may do so in the creditor's name, and if he dischaige 
such imdertaking in whole or in part he shall be sub- 
rogated to that extent to the rights of the creditor. 

j Debts owing to the United States, a State, a 
coimty, a district, or a municipality as a penalty or 
forfeiture shall not be allowed, except for the amount 
of the pecuniary loss sustained by the act, transaction, 
or proceeding out of which the penalty or forfeiture 
arose, with reasonable and actual costs occasioned 
thereby and such interest as may have accrued thereon 
according to law. 

k Claims which have been allowed may be re- 
considered for cause and reallowed or rejected in whole 
or in part, according to the equities of the case, before 
but not after the estate has been closed. 

1 Whenever a claim shall have been reconsidered 
and rejected, in whole or in part, upon which a dividend 
has been paid, the trustee may recover from the 
creditor the amoimt of the dividend received upon the 
claim if rejected in whole, or the proportional part 
thereof if rejected only in part. 
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m The claim of any estate which is being adminis- 
tered in bankruptcy against any like estate may be 
proved by the trustee and allowed by the coiui; in the 
same manner and upon like terms as the claims of 
other creditors. 

n Claims shall not be proved against a bankrupt 
estate subsequent to one year after the adjudication; 
or if they are liquidated by litigation and the final 
judgment therem is rendered withm thirty days before 
or after the expiration of such time, then within sixty 
days after the rendition of such judgment: Provided, 
That the right of infants and insane persons without 
guardians, without notice of the proceedings, may 
continue six months longer. 

Sec. 58. Notices to Creditors. — a Creditors shall 
have at least ten days' notice by mail, to their respect- 
ive addresses as they appear in the list of creditors of 
the bankrupt, or as afterwards filed with the papers in 
the case by the creditors, unless they waive notice in 
writing of 

(1) all examinations of the bankrupt; 

(2) all hearings upon applications for the con- 
firmation of compositions or the discharge of bankrupts; 

(3) all meetings of creditors; 

(4) all proposed sales of property; 

(5) the declaration and time of payment of divi- 
dends; 

(6) the filing of the final accoimts of the trustee, 
and the time when and the place where they will be 
examined and passed upon; 

(7) the proposed compromise of any controversy, 
and 

(8) the proposed dismissal of the proceedings. 

b Notice to creditors of the first meeting shall be 
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publifihed at leaat once and may be published such 
number of additional times as the court may direct; 
the last publication shall be at least one week prior to 
the date fixed for the meeting. Other notices may be 
published as the coiui; shall direct. 

c All notices shall be given by the referee, unless 
otherwise ordered by the judge. 

Sec. 69. Who may File and Disboss PBrrrnoN. — 
a Any qualified person may file a petition to be ad- 
judged a volimtary bankrupt. 

b Three or more creditors who have provable 
claims against any person which amount in the aggre- 
gate, in excess of the value of securities held by them, 
if any, to five hundred dollars or over; or if aU of the 
creditors of such person are less than twelve in number, 
then one of such creditors whose claim equals sudi 
amount may file a petition to have him adjudged a 
bankrupt. 

c Petitions shall be filed in duplicate, one copy for 
the clerk and one for service on the bankrupt. 

d If it be averred in the petition that the creditors 
of the bankrupt are less than twelve in number, and 
less than three creditors have joined as petitioners 
therein, and the answer avers the existence of a larger 
nmnber of creditors, there shall be filed with the an- 
swers a list under oath of all the creditors, with their 
addresses, and thereupon the court shall cause all such 
creditors to be notified of the pendency of such petition 
and shall delay the hearing upon such petition for a 
reasonable time, to the end that parties in interest shall 
have an opportunity to be heard; if upon such hearing 
it shall appear that a sufficient nmnber have joined in 
such petition, or if prior to or during such hearing a 
sufficient number shall join therein, the case may be 
proceeded with, but otherwise it shall be dismissed. 
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e In computiiig the number of creditors of a 
bankrupt for the purpose of determimng how many 
creditors must join in the petition, such creditors as 
were employed by him at the time of the filing of the 
petition or are related to him by consanguinity or 
affinity within the third degree, as determined by the 
common law, and have not joined in the petition, 
shall not be coimted.' 

f Creditors other than original petitioners may 
at any time enter their appearance and join in the 
petition, or file an answer and be heard in opposition 
to the prayer of the petition. 

g A voluntary or involuntary petition shall not 
be dismissed by the petitioner or petitioners or for 
want of prosecution or by consent of parties imtil 
after notice to the creditors. 

Sec. 60. Preferred Creditors. — a A person 
shall be deemed to have given a preference if, being 
insolvent, he has, within four months before the filing 
of the petition, or after the filing of the petition and 
before the adjudication, procured or suffered a judg- 
ment to be entered against himself in favor of any 
person, or made a transfer of any of his property, and 
the effect of the enforcement of such judgment or 
transfer will be to enable any one of his creditors to 
obtain a greater percentage of his debt than any other 
of such creditors of the same class. Where the prefer- 
ence consists in a transfer, such period of four months 
shall not expire imtil four months after the date of the 
recording or registering of the transfer, if by law such 
recording or registering is required. 

b If a bankrupt shall have given a preference, and 
the person receiving it, or to be benefited thereby, or 
his agent acting therein, shall have had reasonable 
Vol IX— 2a 
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cause to believe that it was intended thereby to give 
a preference, it shall be voidable by the trustee, and 
he may recover the property or its value from such 
person. And, for the purpose of such recovery, any 
court of bankruptcy, as hereinbefore defined, and any 
State court which would have had jurisdiction if 
bankruptcy had not intervened, shall have concurrent 
jurisdiction. 

c If a creditor has been preferred, and afterwards 
in good faith gives the debtor further credit without 
security of any kind for property whidi becomes a 
part of the debtor's estates, the amoimt of such new 
credit remaining unpaid at the time of the adjudica- 
tion in bankruptcy may be set off against the amount 
which would otherwise be recoverable from him. 

d If a debtor shall, directly or indirectly, in con- 
templation of the filing of a petition by or against him, 
pay money or transfer property to an attorney and 
counselor at law, solicitor in equity, or proctor in 
admiralty for services to be rendered, the transaction 
shall be re-examined by the court on petition of the 
mistee or any creditor and shall only be held valid 
to the extent of a reasonable amoimt to be determined 
by the comi;, and the excess may be recovered by the 
trustee for the benefit of the estate. 
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ESTATES. 

Sec. 61. Depositombs for Money. — a Courts 
of bankruptcy shall designate, by order, banking 
institutions as depositories for the money of bank- 
rupt estates, as convenient as may be to the residences 
of trustees, and shall require bonds to the United 
States, subject to their approval, to be given by such 
banking institutions, and may from time to time, as 
occasion may require, by like order increase the niun- 
ber of depositories or the amoimt of any bond, or 
change such depositories. 

Sec. 62. Expenses op Administering Es- 
tates. — a The actual and necessary expenses incurred 
by officers in the administration of estates shall, ex^ 
cept where other provisions are made for their pay- 
ment, be reported in detail, imder oath, and examined 
and approved or disapproved by the court. If ap- 
proved, they shall be paid or allowed out of the estates 
in which they were incurred. 

Sec. 63. Debts which may be Proved. — a Debts 
of the bankrupt may be proved and allowed against 
his estate which are 

(1) a fixed liability, as evidenced by a judgment 
or an instrument in writing, absolutely owing at the 
time of the filing of the petition against him, whether 
then payable or not, with any interest thereon which 
would have been recoverable at that date or with a 
rebate of interest upon such as were not then payable 
and did not bear interest; 

(2) due as costs taxable against an involuntary 

807 
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bankrupt who was at the time of the filing of the 
petition against him plaintiff in a cause of action 
whidi would pass to the trustee and which the trustee 
declines to prosecute after notice; 

(3) foimded upon a claim for taxable costs in- 
curred in good faith by a creditor before the filling of 
the petition in an action to recover a provable debt; 

(4) founded upon an open accoimt, or upon a 
contract express or implied; and 

(5) founded upon provable debts reduced to 
judgments after the filing of the petition and. before 
the consideration of the bankrupt's application for a 
discharge, less costs incurred and interests accrued 
after the filing of the petition and up to the time of 
the entry of such judgments. 

b Unliquidated claims against the bankrupt may, 
pursuant to application to the comt, be liquidated in 
such manner as it shall direct, and may thereafter be 
proved and allowed against his estate. 

Sec. 64. Debts which have Priority. — a The 
court shall order the trustee to pay all taxes legally 
due and owing by the bankrupt to the United States, 
State, coimty, district, or municipality in advance 
of the payment of dividends to creditors, and upon 
filing the receipts of the proper public officers for such 
payment he shall be credited with the amoimt thereof, 
and in case any question arises as to the amoimt or 
legality of any such tax the same shall be heard and 
determined by the court. 

b The debts, to have priority, except as herein 
provided, and to be paid in fuD out of bankrupt estates, 
and the order of payment shall be 

(1) the actual and necessary cost of preserving 
the estate subsequent to filing the petition; 
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(2) the filing fees paid by creditors in involun- 
tary cases, and where property of the bankrupt, trans- 
ferred or concealed by him either before or after the 
filing of the petition, shall have been recovered for the 
benefit of the estate of the bankrupt by the efforts 
and at the expense of one or more creditors, the reason- 
able expenses of such recovery; 

(3) The cost of administration, including the 
fees and mileage payable to witnesses as now or here- 
after provided by the laws of the United States, and 
one reasonable attorney's fee, for the professional 
services actually rendered, irrespective of the nmnber 
of attorneys employed, to the petitioning creditors in 
involuntary cases, to the bankrupt in involuntary 
cases while performing the duties herein prescribed, 
and to the bankrupt in voluntary cases, as the cburt 
may allow; 

(4) wages due to workmen, clerks, traveling or 
city salesmen, or servants, which have been earned 
within three months before the date of conmience- 
ment of proceedings, not to exceed three hundred 
dollars to each claimant. 

(5) debts owing to any person who by the laws 
of the State or the United States is entitled to priority. 

c In the event of the confirmation of a composi- 
tion being set aside, or a discharge revoked, the prop- 
erty acquired by the bankrupt in addition to his es- 
tate at the time the composition was confirmed or the 
adjudication was made shall be applied to the pay- 
ment in full of the clauns of creditors for property 
sold to him on credit, in good faith, while such com- 
position or discharge was in force, and the residue, 
if any, shall be applied to the payment of the debts 
which were owing at the time of the adjudication. 
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Sec. 65. Declaration and Payment of Divi- 
dends. — a Dividends of an equal per centum shall be 
declared and paid on all allowed claims, except such 
us have priority or are secured. 

b Tlie fiist dividend shall be declared within 
thirty days after the adjudication, if the money of the 
estate in excess of the amoimt necessary to pay the 
debts which have priority and such claims as have 
not been, but probably will be, allowed equals five 
per centum or more of such allowed claims. Divi- 
dends subsequent to the first shall be declared upon 
like terms as the first and as often as the amoimt shall 
equal ten per centum or more and upon closing the 
estate. Dividends may be declared oftener and in 
gmaUer proportions if the judge shall so order: Pro- 
vided, Tliat the first dividend shall not include more 
Jt\B,n fifty per centum of the money of the estate in 
excess of the amoimt necessary to pay the debts 
which have priority and such claims as probably will 
be allowed: And provided further, That the final 
dividend shall not be declared within three months 
after the first dividend shall be declared. 

c The rights of creditors who have received divi- 
dends, or in whose favor final dividends have been 
declared, shall not be affected by the proof and allow- 
ance of claims subsequent to ^e date of such pay- 
ment or declarations of dividends; but the creditors 
proving and securing the allowance of such claims 
shall be paid dividends equal in amount to those 
already received by the other creditors if the estate 
equals so much before such other creditors are paid 
any further dividends. 

d Whenever a person shall have been adjudged 
a bankrupt by a court without the United States and 



Digitized by V:iOOQIC 



ESTATES. 31V 

also by a court of bankruptcy, creditors residing 
within the United States shall fiist be paid a dividend 
equal to that received in the court without the United 
States by other creditors before creditors who have 
received a dividend in such courts shall be paid any 
amounts. 

e A claimant shall not be entitled to collect from 
a bankrupt estate any greater amount than shall 
accrue pursuant to the provisions of this Act. 

Sec. 66. Unclaimed Dividends. — a Dividends 
which remain imclaimed for six months after the final 
dividend has been declared shall be paid by the trustee 
into court. 

b Dividends remaining unclaimed for one year 
shall, imder the direction of the court, be distributed 
to the creditors whose claims have been allowed but 
not paid in full, and after such claims have been paid 
in full the balance shall be paid to the bankrupt: 
Provided, That in case unclaimed dividends belong 
to minors such minors may have one year after arriv^ 
ing at majority to claim such dividends. 

Sec. 67. Liens. — ^a Claims which for want of 
record or for other reasons would not have been vaUd 
hens as against the claims of the creditors of the bank- 
rupt shall not be liens against his estate. ' 

b Whenever a creditor is prevented from enforcing 
his rights as against a lien created, or attempted to be 
created, by his debtor, who afterwards becomes a 
bankrupt, the trustee of the estate of such bankrupt 
shall be subrogated to and may enforce such rights of 
such creditor for the benefit of the estate. 

c A lien created by or obtained in or pursuant to 
any suit or proceeding at law or in equity, including 
an attachment upon mesne process or a judgment by 
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confession, which wbb begun against a person within 
four months before the filing of a petition in bankruptcy 
by or against such person shall be dissolved by the 
adjudication of such person to be a bankrupt if 

(1) it appears that said lien wbb obtained and 
permitted while the defendant was insolvent and that 
its existence and enforcement will work a pref erence, or 

(2) the party or parties to be benefited thereby 
had reasonable cause to believe the defendant was 
insolvent and in contemplation of bankruptcy, or 

(3) that such lien was sought and permitted in 
fraud of the provisions of this Act; 

or if the dissolution of such lien would militate 
' against the best interests of the estate of such person 
the same shall not be dissolved, but the trustee of the 
estate of such person, for the benefit of the estate, shall 
be subrogated to the rights of the holder of such lien 
and empowered to perfect and enforce the same in his 
name as trustee with like force and effect as such holder 
might have done had not bankruptcy proceedings 
intervened. 

d Liens given or accepted in good faith and not in 
contemplation of or in fraud upon this Act, and for a 
present consideration, which have been recorded 
according to law, if record thereof was necessary in 
order to impart notice, shall not be affected by this Act. 

e That all conveyances, transfers, assignments, or 
incumbrances of his property, or any part thereof, 
made or given by a person adjudged a bankrupt under 
the provisions of this Act subsequent to the passage 
of this Act and within four months prior to the filing 
of the petition, with the intent and purpose on his part 
to hinder, delay, or defraud his creditors, or any of 
them, shall be null and void as against the creditors of 
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such debtor, except as to purchasers in good faith and 
for a present fair consideration; and all property of 
the debtor conveyed, transferred, assigned, or en- 
cumbered as aforesaid shall, if he be adjudged a bank- 
rupt, and the same is not exempt from execution and 
liability for debts by the law of his domicile, be and 
remain a part of the assets and estate of the bankrupt 
and shall pass to his said trustee, whose duty it shall 
be to recover and reclaim the same by legal proceedings 
or otherwise for the benefit of the creditors. And all 
conveyances, transfers, or incxunbrances of his property 
made by a debtor at any time within four months prior 
to the filing of the petition against him, and while in- 
solvent, which are held null and void as against the 
creditors of such debtor by the laws of the State, Terri- 
tory, or District in which such property is situate, shall 
be deemed null and void under this Act against the 
creditors of such debtor if he be adjudged a bankrupt, 
and such property shall pass to the assignee and be by 
him reclaimed and recovered for the benefit of the 
creditors of the bankrupt. For the purpose of such 
recovery any court of bankruptcy as hereinbefore de- 
Gnedy and any State court which would have had 
jurisdiction if bankruptcy had not intervened, shall 
have concurrent jurisdiction. 

f That all levies, judgments, attachments, or other 
liens, obtained through legal proceedings, against a 
person who is insolvent, at any time within four months 
prior to the filing of a petition in bankruptcy against 
him, shall be deemed null and void in case he is ad- 
judged a bankrupt, and the property affected by the 
levy, judgment, attachment, or other hen shall be 
deemed wholly discharged and released from the 
same, and shall pass to the trustee as a part of the 
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estate of the bankrupt, unless the court shall^ on due 
notice, order that the right under such levy, judgment, 
attachment, or other lien shall be preserved for the 
benefit of the estate; and thereupon the same may 
pass to and shall be preserved by the trustee for the 
benefit of the estate as aforesaid. And the court may 
order such conveyance as shall be necessary to carry 
the piuposes of this section into effect: Provided, 
That nothing herein contained shall have the effect to 
destroy or impair the title obtained by such levy, 
judgment, attachment, or other lien, of a bona fide 
purchaser for value who shall have acquired the same 
without notice or reasonable cause for inquiry. 

Sec. 68. Set-Offs and CJounterclaims. — a In 
all cases of mutual debts or mutual credits between the 
estate of a bankrupt and a creditor the accoimt shall 
be stated and one debt shall be set off against the 
other, and the balance only shall be allowed or paid. 

b A set-off or counterclaim shall not be allowed 
in favor of any debtor of the bankrupt which (1) is not 
provable against the estate; or (2) was purchased by 
or transf err^ to him after the filing of the petition, or 
within four months before such filing, with a view to 
such use and with knowledge or notice that such bank- 
rupt was insolvent, or had comjnitted an act of bank- 
ruptcy. 

Sec. 69. Possession op Property. — a A judge 
may, upon satisfactory proof, by affidavit, that a bank- 
rupt against whom an involuntary petition has been 
filed and is pending has conunitted an act of bankruptcy 
or has neglected or is neglecting, or is about to so 
neglect his property that it has thereby deteriorated 
or is thereby deteriorating or is about thereby to de- 
teriorate in value, issue a warrant to the marshaJ to 
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«ize and hold it subject to further orders. Before 
such warrant is issued the petitioners appl3ang therefor 
shall enter into a bond in such an amount as the judge 
shall fix, with such sureties as he shall approve, condi- 
tioned to indemnify such bankrupt for such damages 
as he shall sustain in the eviBnt such seizure shall prove 
to have been wrongfully obtained. Such property 
shall be released, if such bankrupt shall give bond in a 
sum which shall be fixed by the judge, with such 
sureties as he shall approve, conditioned to tiim over 
such property, or pay the value thereof in money to 
the trustee, in the event he is adjudged a bankrupt 
pursuant to such petition. 

Sec. 70. Title to Property. — ^a The trustee of 
the estate of a bankrupt, upon his appointment and 
qualification, and his successor or successors, if he shall 
have one or more, upon his or their appointment and 
qualification, shall in turn be vested by operation of 
law with the title of the bankrupt, as of the date he 
was adjudged a bankrupt, except in so far as it is to 
property which is exempt, to all 

(1) documents relating to his property; 

(2) interests in patents, patent rights, copyrights, 
and trade-marks; 

(3) powers which he might have exercised for his 
own benefit, but not those which he might have ex- 
ercised for some other person; 

(4) property transferred by him in fraud of his 
creditors; 

(5) property which prior to the filing of the petition 
he could by any means have transferred or which might 
have been levied upon and sold under judicial process 
against him: 

Provided, That when any bankrupt shall have 
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any insurance policy which has a caah surrender value 
payable to himself, his estate, or personal representa- 
tives, he^may, within thirty dajrs after the cash sur- 
render value has been ascertained and stated to the 
trustee by the company issuing the same, pay or secure 
to the trustee the sum so ascertained and stated, and 
continue to hold, own, and carry such policy free from 
the claims of the creditors participating in the distribu- 
tion of his estate under the bankruptcy proceedings, 
otherwise the policy shall pass to the trustee as assets; 
and 

(6) rights of action arising upon contracts or 
from the unlawful taking or detention of, or injury to, 
his property. 

b All real and personal property belonging to 
bankrupt estates shall be appraised by three dis- 
interested appraisers; they shall be appointed by, and 
report to, the court. Real and personal property 
shall, when practicable, be sold subject to the approval 
of the court; it shall not be sold otherwise than subject 
to the approval of the court for less than seventy-five 
per centum of its appraised value. 

c The title to property of a bankrupt estate which 
has been sold, as herein provided, shall be conveyed to 
the purchaser by the trustee. 

d Whenever a composition shall be set aside, or 
discharge revoked, the trustee shall, upon his appoint- 
ment and qualification, be vested as herein provided 
with the title to all of the property of the bankrupt as 
of the date of the final decree setting aside the compo- 
sition or revoking the discharge. 

e The trustee may avoid any transfer by the 
bankrupt of his property which any creditor of such 
bankrupt might have avoided, and may recover the 
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property so transferred, or its value, from the person to 
whom it was transferred, miless he was a bona fide 
holder for value prior to the date of the adjudication. 
Such property may be recovered or its value collected 
from whoever may have received it, except a bona fide 
holder for value. For the purpose of such recovery 
any court of bankruptcy as hereinbefore defined, and 
any State court which would have had jurisdiction if 
bankruptcy had not intervened, shall have concurrent 
jiurisdiction. 

f Upon the confirmation of a composition offered 
by a bankrupt, the title to his property shall thereupon 
revest in him. 
The Time When Tms Act Shall Go Into Effect. 

[71] a This Act shall go into full force and effect 
upon its passage : Provided^ however j That no petition 
for voluntary bankruptcy shall be filed within one 
month of the passage thereof, and no petition for 
involuntary bankruptcy shall be filed within four 
months of the passage thereof. 

b Proceedings commenced under State insolvency 
laws before the passage of this Act shall not be affected 
by it. 

(72] Sec. 71. That the clerks of the several 
district courts of the United States shall prepare and 
keep in their respective offices complete and convenient 
indexes of all petitions and discharges in bankruptcy 
heretofore or hereafter filed in the said courts, and 
shall, when resquested so to do, issue certificates of 
search certifying as to whether or not any such petitions 
or discharges have been filed; and said clerks shall be 
entitled to receive for such certificates the same fees as 
now allowed by law for certificates as to judgments in 
said courts: Provided^ That said bankruptcy indexes 
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and dockets shall at all times be open to inspection and 
examination by all persons or corporations without any 
fee or charge therefor. 

[73] Sec. 72. That neither the referee nor the 
trustee shall in any form or guise receive, nor shall the 
court allow them, any other or further compensation 
for their services than that expressly authorized and 
prescribed in this Act. 

[74] Sec. 19. That the provisions of this 
amendatory Act shall not apply to bankruptcy cases 
pending when this Act takes effect, but such cases shall 
be adjudicated and disposed of conformably to the 
provisions of the said Act of July first, eighteen himdred 
and ninety-eight. 

Original Act approved July 1, 1898. 

Amendment approved February 5, 1903. 

GENERAL ORDERS IN BANKRUPTCY 

PROMULGATED BY THE 

SUPREME COURT OF THE UNITED STATES 

October Term, 1898. 

[75] In pursuance of the powers conferred by the 
Constitution and laws upon the Supreme Court of the 
United States, and particularly by the act of Congresc 
approved July 1, 1898, entitled **An Act to establish a 
uniform system of bankruptcy throughout the United 
States, *' it is ordered, on this 28th day of November, 

1898, that the following rules be adopted and estab- 
lished SB general orders in bankruptcy, to take effect on 
the first Monday, being the second day, of January, 

1899. And it is further ordered that aU proceedings 
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m bankruptcy had before that day^ in accordance with 
the act last af oresaid, and being in substantial con- 
formity either with the provisions of these general 
orders, or else with the general orders established by 
this court under the bankrupt act of 1867 and with 
any general rules or special orders of the courts in 
bankruptcy, stand good, subject, however, to such 
further regulation by rule or order of those courts as 
may be necessary or proper to carry into force and 
effect the bankrupt act of 1898 and liie general orders 
of this court. 

I. Docket. 

[76] The clerk shall keep a docket, in which the 
cases shall be entered and numbered in the order in 
which they are commenced. It shall contain a memo- 
randiun of the filing of the petition and of the action of 
the court thereon, of the reference of the case to the 
referee, and of the transmission by him to the derk of 
his certified record of the proceedings, with the dates 
thereof, and a memorandiun of all proceedings in the 
case except those duly entered on the referee's certified 
record aforesaid. The docket shall be arranged in a 
manner convenient for reference, and shall at all times 
be open to public inspection. 

11. Filing op Papers. 

[77] The clerk or the referee shall indorse on each 
paper filed with him the day and hour of filing, and a 
brief statement of its character. 

III. Process. 

[78] All process, summons and subpoenas shall 
issue oi't of the court, under the seal thereof, and be 
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tested by the clerk; and blanks, with the signature of 
the clerk and seal of the court, may, upon application, 
be furnished to the referees. 

IV. CJONDUCT OP PROCEEDraOS. 

[79] Proceedings in bankruptcy may be con- 
ducted by the bankrupt in person in his own behalf, or 
by a petitioning or opposing creditor; but a creditor 
will only be allowed to manage before the court his 
individual interest. Every party may appear and 
conduct the proceedings by attorney, who shall be an 
attorney or counsellor authorized to practice in the 
circuit or district court. The name of the attorney 
or counsellor, with his place of business, shall be entered 
upon the docket, with the date of the entry. All papers 
or proceedings offered by an attorney to be filed shall 
be indorsed as above required, and orders granted on 
motion shall contain the name of the party or attorney 
making the motion. Notices and orders which are 
not, by the act or by these general orders, required to 
be served on the party personally may be served upon 
his attorn^. 

V. Frame or Petitions. 

[80] All petitions and the schedules filed there- 
with shall be printed or written out plainly, without 
abbreviation or interUneation, except where such 
abbreviation and interlineation may be for the purpose 
of reference. 

VI. Petitionb in dipperent Districts. 

[81] In case two or more petitions shall be filed 
against the same individual in different districts, the 
first hearing shall be had in the district in which the 
debtor has his domicile, and the petition may be 
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amended by inserting an allegation of an act of bank- 
ruptcy committed at an earlier date than that first 
alleged; if such earlier act is charged in either of the 
other petitions; and in case of two or more petitions 
against the same partnership in different courts, each 
having jurisdiction over the case, the petition first 
filed shall be first heard, and may be amended by the 
insertion of an allegation of an earlier act of bank- 
ruptcy than that first alleged, if such earlier act is 
charged in either of the other petitions; and, in either 
case, the proceedings upon the other petitions may be 
stayed until an adjudication is made upon the petition 
first heard; and the court which makes the first ad- 
judication of bankruptcy shall retain jurisdiction over 
all proceedings therein until the same shall be closed. 
In case two or more petitions shall be filed in different 
districts by different members of the same partnership 
for an adjudication of the bankruptcy of said partner- 
ship, the court in which the petition is first filed, having 
jurisdiction, shall take and retain jurisdiction over all 
proceedings in such bankruptcy until the same shall 
be closed; and if such petitions shall be filed in the 
same district, action shall be first had upon the one 
first filed. But the court so retaining jurisdiction 
shall, if satisfied that it is for the greatest convenience 
of parties in interest that another of said comets should 
proceed with the cases, order them to be transferred 
to that court. 

VII. Pmoioty op PETmONS. 

[82] Whenever two or more petitions shall be 
filed by creditors against a common debtor, alleging 
separate acts of bankruptcy conmiitted by said debtor 
on different days within four months prior to the filing 

Vol IX— 21. 
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of said petitions, and the debtor shall appear and show 
cause against an adjudication of bankruptcy against 
him on the petitions, that petition shall be first heard 
and tried which alleges the commission of the earliest 
act of bankruptcy; and in case the several acts of 
bankruptcy are alleged in the different petitions to 
have been committed on the same day, the court before 
which the same are pending may order them to be 
consolidated, and proceed to a hearing as upon one 
petition; and if an adjudication of bankruptcy be 
made upon either petition, or for the conunission of a 
single act of bankruptcy, it shall not be necessary to 
proceed to a hearing upon the remaining petitions, 
unless proceedings be taken by the debtor for the 
purpose of causing such adjudication to be annulled or 
vacated. 

VIII. Proceedings in PARTNERsmp Cases. 

[83] Any member of a partnership, who refuses 
to join in a petition to have the partnership declared 
bankrupt, shall be entitied to resist the prayer of the 
petition in the same manner as if the petition had been 
filed by a creditor of the partnership, and notice of the 
filing of the petition shall be given to him in the same 
manner as provided by law and by these rules in the 
case of a debtor petitioned against; and he shall have 
the right to appear at the time fixed by the court for 
the hearing of the petition, and to make proof, if he 
can, that the partnership is not insolvent or has not 
committed an act of bankruptcy, and to make aU 
defenses which any debtor proceeded against is entitled 
to take by the provisions of the act; and in case an 
adjudication of bankruptcy is made upon the petition, 
8Uoh partner shall be required to file a schedule oi hia 
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debts and an inventory of his property in the same 
manner as is required by the act in cases of debtors 
against whom adjudication of bankruptcy shall be 
made 

IX. Schedule in Involuntaby Bankruptct, 

[84] In all cases of invdluntary bankruptcy in 
which the bankrupt is absent or can not be found, it 
shall be the duty of the petitioning creditor to file, within 
five days after the date of the adjudication, a schedule 
giving the names and places of residence of all the 
creditors of the bankrupt, according to the best in- 
formation of the petitioning creditor. If the debtor is 
foimd, and is served with notice to furnish a schedule 
of his creditors and fails to do so, the petitioning 
creditor may apply for an attachment against the 
debtor, or may himself furnish such schedule as afore- 
said. 

X. Indemnity for Expenses. 

[85] Before incurring any expense in publishing 
or mailing notices, or in travelling, or in procuring the 
attendance of witnesses, or in perpetuating testimony, 
the clerk, marshal or referee may require, from the 
bankrupt or other person in whose behalf the duty is 
to be performed, indemnity for such expense. Money 
advanced for this purpose by the bankrupt or other 
person shall be repaid him out of the estate as part of 
the cost of administering the same* 

XI. Amendments. 

[86] The court may allow amendments to the 
petition and schedules on appUcation of the petitioner. 
Amendments shall be printed or written, signed and 



Digitized by V:iOOQIC 



324 BANKEUPTCT LAW. 

verified, like original petitions and schedules. If 
amendments are made to separate schedules, the same 
must be made separately, with proper references. In 
the application for leave to amend, the petitioner shaU 
state the cause of the error in the paper originally filed. 

XII. Duties op Referee. 

[87] 1. The order referring a case to a referee 
shall name a day upon which the bankrupt shall attend 
before the referee; and from that day the bankrupt 
shall be subject to the orders of the court in all matters 
relating to his bankruptcy, and may receive from the 
referee a protection against arrest, to continue until 
the final adjudication on his appUcation for a discharge, 
unless suspended or vacated by order of the court. A 
copy of the order shall forthwith be sent by mail to 
the referee, or be deUvered to him personally by the 
clerk or other oflBcer of the court. And thereafter all 
the proceedings, except such as are required by the act 
or by these general orders to be had before the judge, 
shall be had before the referee. 

2. The time when and the place where the referees 
shall act upon the matters arising under the several 
cases referred to them shall be fixed by special order 
of the judge, or by the referee; and at such times and 
places the referees may perform the duties which they 
are empowered by the act to perform. 

3. AppUcations for a discharge, or for the approval 
of a composition, or for an injunction to stay proceed- 
ings of a court or oflBcer of the United States or of a 
State, shall be heard and decided by the judge. But 
he may refer such an appUcation, or any specified issue 
arising thereon, to the referee to ascertain and report 
the facts. 
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XIII. Appointment and Removal op Trustee. 

[88] The appointment of a trustee by the credi- 
tors shall be subject to be'approved or disapproved by 
the referee or by the judge; and he shall be removable 
by the judge only. 

XIV. No Official or General Trustee. 

[89] No oflScial trustee shall be appointed by the 
court, nor any general trustee to act in classes of cases. 

XV. Trustee not Appointed in Certain Cases. 

[90] If the schedule of a voluntary bankrupt 
discloses no assets, and if no creditor appears at the 
first meeting, the court may, by order setting out the 
facts, direct that no trustee be appointed; but at any 
time thereafter a trustee may be appointed, if the court 
shall deem it desirable. If no trustee is appointed as 
aforesaid, the court may order that no meeting of the 
creditors other than the first meeting shall be called. 

XVI. Notice to Trustee of His Appointment. 

[91] It shall be the duty of the referee, immedi- 
ately upon the appointment and approval of the trustee, 
to notify him in person or by mail of his appointment; 
and the notice shall require the trustee forthwith to 
notify the referee of his acceptance or rejection of the 
trust, and shall contain a statement of the penal sum 
of the trustee's bond. 

XVII. Duties of Trustee. 

[92 ] The trustee shall, immediately upon entering 
upon his duties, prepare a complete inventory of all 
the property of the bankrupt that comes into his posses- 
sion. The trustee shall make report to the court, 
within twenty days after receiving the notice of his 
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appointment, of the articles set off to the bankrupt by 
him, according to the provisions of the fortynaeventh 
section of the act, with the estimated value of each 
article, and any creditor may take exceptions to the 
determination of the trustee within twenty dayB after 
the filing of the report. The referee may require the 
exceptions to be argued before him, and shall certify 
them to the court for final determination at the request 
of either party. In case the trustee shall n^ect to 
file any report or statement which it is made his duty 
to file or make by the act, or by any general order in 
bankruptcy, within five days after the same shall be 
due, it shall be the duty of the referee to make an order 
requiring the trustee to show cause before the judge, 
at a time specified in the order, why he should not be 
removed from office. The referee shall cause a copy 
of the order to be served upon the trustee at least seven 
days before the time fixed for the hearing, and proof 
of the service thereof to be delivered to the derk. All 
accoimts of trustees shall be referred as of course to 
the referee for audit, imless otherwise specially ordered 
by the court. 

XVIII. Sale op Property. 

[93] 1. All sales shall be by public auction unless 
otherwise ordered by the court. 

2. Upon application to the court, and for good 
cause shown, the trustee may be authorized to sell any 
specified portion of the bankrupt's estate at private 
sale; in which case he shall keep an accurate account 
of each article sold, and the price received therefor, and 
to whom sold; which accoimt he shall file at once with 
the referee. 

3. Upon petition by a bankrupt, creditor, receiver 
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or trustee, setting forth that a part or the whole of the 
bankrupt's estate is perishable, the nature and location 
of such perishable estate, and that there will be loss if 
the same is not sold immediately, the court, if satisfied 
of the facts stated and that the sale is required in the 
interest of the estate, may order the same to be sold, 
with or without notice to the creditors, and the pro- 
ceeds to be deposited in court. 

XIX. Accounts op Mabshal. 

[94] The marshal shall make return, under oath, 
of his actual and necessary expenses in the service of 
every warrant addressed to him, and for custody of 
property, and other services, and other actual and 
necessary expenses paid by him, with vouchers therefor 
whenever practicable, and also with a statement that 
the amounts charged by him are just and reasonable. 

XX. Papers Filed After Reference. 

[95] Proofs of claims and other papers filed sub- 
sequently to the reference, except such as call for 
action by the judge, may be filed either with the referee 
or with the clerk. 

XXI. Proof of Debts. 

[96] 1. Depositions to prove claims against a 
bankrupt's estate shall be correctly entitled in the 
court and in the cause. When made to prove a debt 
due to a partnership, it must appear on oath that the 
deponent is a member of the partnership; when made 
by an agent, the reason the deposition is not made by 
the claimant in person must be stated; and when made 
to prove a debt due to a corporation, the deposition 
shall be made by the treasurer, or, if the corporation 
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has no treasurer, by the officer whose duties most 
nearly correspond to those of treasurer. Depositions 
to prove debts existing in open account shall state 
when the debt became or will become due; and if it 
consists of items maturing at different dates the average 
due date shall be stated, in default of which it shall not 
be necessary to compute interest upon it. All such 
depositions shall contain an averment that no note has 
been received for such account, nor any judgment 
rendered thereon. Proofs of debt received by any 
trustee shall be delivered to the referee to whom the 
cause is referred. 

2. Any creditor may file with the referee a request 
that all notices to which he may be entitled shall be 
addressed to him at any place, to be designated by the 
postoffice box or street nxunber, as he may appoint; 
and thereafter, and imtil some other designation shall 
be made by such creditor, all notices shall be so ad- 
dressed; and in other cases notices shall be addressed 
as specified in the proof of debt. 

3. Claims which have been assigned before proof 
shall be supported by a deposition of the owner at the 
time of the commencement of proceedings, setting 
forth the true consideration of the debt and that it is 
entirely unsecured, or if secured, the security, as is 
required in proving secured claims. Upon the filing 
of satisfactory proof of the assignment of a claim 
proved and entered on the referee's docket, the referee 
shall immediately give notice by mail to the original 
claimant of the filling of such proof of assignment; and, 
if no objection be entered within ten dajrs, or within 
further time allowed by the referee, he shall make an 
order subrogating the assignee to the original claimant. 
If objection be made, he shall proceed to hear and 
determine the matter. 
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4. The claims of persons contingently liable for 
the bankrupt may be proved in the name of the creditor 
when known by the party contingently liable. When 
the name of the creditor is unknown, such claim may 
be proved in the name of the party contingently liable; 
but no dividend shall be paid upon such claim, except 
upon satisfactory proof that it will diminish {pro 
tanto) the original debt. 

5. The execution of any letter of attorney to repre- 
sent a creditor, or of an assignment of claim after proof, 
may be proved or acknowledged before a referee, or a 
United States commissioner, or a notary public. When 
executed on behalf of a partnership or of a corporation, 
the person executing the instrument shall make oath 
that he is a member of the partnership, or a duly 
authorized officer of the corporation on whose behall 
he acts. When the person executing is not personally 
known to the officer taking the proof or acknowledg- 
ment, his identity shall be established by satisfactory 
proof. 

6. When the trustee or any creditor shall desire 
the re-examination of any claim filed against the bank- 
rupt's estate, he may apply by petition to the referee 
to whom the case is referred for an order for such 
re-examination, and thereupon the referee shall make 
an order fixing a time for hearing the petition, of which 
due notice shall be given by mail addressed to the 
creditor. At the time appointed the referee shall take 
the examination of the creditor, and of any witnesses 
that may be called by either party, and if it shall 
appear from such examination that the claim ought 
to be expunged or diminished, the referee may order 
accordingly. 
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XXII. Taking op Testimony. 

\Vl] The examination of witnesses before the 
referee may be conducted by the party in person or by 
his coimsel or attorney, and the witnesses shall he 
subject to examination and cross-examination, which 
shall be had in conformity with the mode now adopted 
in courts of law. A deposition taken upon an exami- 
nation before a referee shall be taken down in writing 
by him, or imder his direction, in the form of narrative, 
unless he determines that the examination shall be by 
question and answer. When completed it shall be 
read over to the witness and signed by him in the 
presence of the referee. The referee shall note upon 
the deposition any question objected to, with his de- 
cision thereon; and the court shall have power to deal 
with the costs of incompetent, immaterial, or irrelevant 
depositions, or parts of them, as may be just. 

XXIII. Ordebs of Referee. 

[98] In all orders made by a referee, it shall be 
recited, according as the fact may be, that notice was 
given and the manner thereof; or that the order was 
made by consent; or that no adverse interest was 
represented at the hearing; or that the order was 
made after hearing adverse interests. 

XXIV. Transmission of Proved Claims to Clerk. 

[99] The referee shall forthwith transmit to the 
derk a list of the claims proved against an estate, with 
the names and addresses of the proving creditors. 

XXV. Special Meeting of Creditors. 

[100] Whenever, by reason of a vacancy in the 
office of trustee, or for any other cause, it becomes 
necessary to call a special meeting of the creditors in 
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order to carry out tlie purposes of the act, the court 
may call such a meeting, specifying in the notice the 
purpose for which it is called. 

XXVI. Accounts op Refebsb. 

[101] Every referee shall keep an accurate 
account of his travelling and incidental expenses, and 
of those of any clerk or other officer attending him in 
the performance of his duties in any case which may be 
referred to him; and shall make return of the same 
under oath to the judge, with proper vouchers when 
vouchers can be procured, on the first Tuesday in each 
month. 

XXVII. Review by Judge. 

[102] When a bankrupt, creditor, trustee, or 
other person shall desire a review by the judge of any 
order made by the referee, he shall file with the referee 
his petition therefor, setting out the error complained 
of; and the referee shall forthwith certify to the judge 
the question presented, a summary of the evidence 
relating thereto, and the finding and order of the referee 
thereon. 

XXVIII. Redemption of Property and Compound- 
ing OP Claims. 

[103] Whenever it may be deemed for the benefit 
of the estate of a bankrupt to redeem and discharge any 
mortgage or other pledge, or deposit or lien, upon any 
property, real or personal, or to relieve said property 
from any conditional contract, and to tender perform- 
ance of the conditions thereof, or to compound and 
settle any debts or other claims due or belonging to the 
estate of the bankrupt, the trustee, or the bankrupt, or 
%ny creditor who has proved his debt, may file his 
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petition therefor; and thereupon the court shall appoint 
a suitable time and place for the hearing thereof, notice 
of which shall be given as the court shall direct, so that 
all creditors and other persons interested may appear 
and show cause, if any they have, why an order should 
not be passed by the court upon the petition authorizing 
such act on the part of the trustee. 

XXIX. Payment of Moneys Deposcted. 

[104] No moneys deposited as required by the 
act shall be drawn from the depository imless by check 
or warrant, signed by the clerk of the court, or by a 
trustee, and countersigned by the judge of the court, or 
by a referee designated for that purpose, or by the clerk 
or his assistant imder an order made by the judge, 
stating the date, the sum, and the account for which it 
is drawn; and an entry of the substance of such check 
or warrant, with the date thereof, the simi drawn for, 
and the account for which it is drawn, shall be forthwith 
made in a book kept for that purpose by the trustee 
or his clerk; and all checks and drafts shall be entered 
in the order of time in which they are drawn, and shall 
be nmnbered in the case of each estate. A copy of 
this general order shall be furnished to the depository, 
and also the name of any referee or clerk authorized to 
countersign said checks. 

XXX. Imprisoned Debtor. 

[105] If, at the time of preferring his petition, the 
debtor shall be imprisoned, the court, upon application, 
may order him to be produced upon habeas corpus, by 
the jailer or any officer in whose custody he may be, 
before the referee, for the pmpose of testif3dng in any 
matter relating to his bankruptcy; and, if conoimitted 
after the filing of his petition upon process in any civil 
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action founded upon a claim provable in bankruptcy, 
the court may, upon like application, discharge him 
from such imprisonment. If the petitioner, during 
the pendency of the proceedings in bankruptcy, be 
arrested or imprisoned upon process in any civil action, 
the district court, upon his appUcation, may issue a 
writ of habeas corjms to bring him before the court to 
ascertain whether such process has been issued for the 
collection of any claim provable in bankruptcy, and if 
so provable he shall be discharged; if not, he shall be 
remanded to the custody in which he may lawfully be. 
Before granting the order for discharge the court shall 
cause notice to be served upon the creditor or his 
attorney, so as to give him an opportunity of appearing 
and being heard before the granting of the order. 

XXXI. Petition for Discharge. 

[106] The petition of a bankrupt for a discharge 
shall state concisely, in accordance with the provisions 
of the act and the orders of the court, the proceedings 
in the case and the acts of the bankrupt. 

XXXII. Opposition to Discharge or Composition 

[107] A creditor opposing the application of a 
bankrupt for his discharge, or for the confirmation of 
a composition, shall enter his appearance in opposition 
thereto on the day when the creditors are required to 
show cause, and shall file a specification in writing of 
the grounds of his opposition within ten dayB there- 
after, imless the time shall be enlarged by special order 
of the judge. 

XXXIII. Arbitration. 

[108] Whenever a trustee shall make application 
to the court for authority to submit a controversy 
arising in the settlement of a demand against a bank- 
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rupt's estate, or for a debt due to it^ to the determina- 
tion of arbitrators, or for authority to compound and 
settle such controversy by agreement with the other 
party, the application shall clearly and distinctly set 
forth the subject-matter of the controversy, and the 
reasons why the trustee thinks it proper and most for 
the interest of the estate that the controversy should 
be settled by arbitration or otherwise. 

XXXrV. Costs in Contested Adjudications. 

[109] In cases of involimtary bankruptcy, when 
the debtor resists an adjudication, and the court, after 
hearing, adjudges the debtor a bankrupt, the petition- 
ing creditor shall recover, and be paid out of the estate, 
the same costs that are allowed to a party recovering 
in a suit in equity; and if the petition is dismissed, the 
debtor shall recover like costs against the petitioner. 

XXXV. Compensation of Clerks, Referees and 

Trustees. 

[110] 1. The fees allowed by the act to clerks 
shall be in full compensation for all services performed 
by them in regard to filing petitions or other papers 
required by the act to be filed with them, or in certifying 
or delivering papers or copies of records to referees or 
other officers, or in receiving or paying out money; but 
shall not include copies furnished to other persons, or 
expenses necessarily incurred in publishing or mailing 
notices or other papers. 

2. The compensation of referees, prescribed by 
the act, shall be in full compensation for all services 
performed by them imder the act, or imder these 
geneml orders, but shall not include expenses neces- 
sarily incurred by them in publishing or mailing notices, 
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in traveling, or in perpetuating testimony, or other 
expenses necessarily incurred in the performance of 
their duties imder the act and allowed by special order 
of the judge. 

3. The compensation allowed to trustees by the 
act shall be in full compensation for the services per- 
formed by them; but shall not include expenses neces- 
sarily incurred in the performance of their duties and 
allowed upon the settlement of their accounts. 

This general order was amended December 11, 
1905, by adding at the end thereof the words: He 
may also, pending such proceeding, both in voluntary 
and involuntary cases, order the commissions of referees 
and trustees to be paid immediately after such com- 
missions accrue and are earned. 

4. In any case in which the fees of the clerk, 
referee and trustee are not required by the act to be 
paid by a debtor before filing his petition to be adjudged 
a bankrupt, the judge, at any time during the pendency 
of the proceedings in bankruptcy, may order those 
fees to be paid out of the estate; or may, after notice 
to the bankrupt, and satisfactory proof that he then 
has or can obtain the money with which to pay those 
fees, order him to pay them within a thne specified, 
and, if he fails to do so, may order his petition to be 
dismissed. He may also, pending such proceedings, 
both in voluntary and involuntary cases, order the 
commissions of referees and trustees to be paid im- 
mediately after such commissions accrue and are 
earned 

XXXVI. Appeals. 

[Ill] 1. Appeals from a court of bankruptcy to 
a circuit court of appeals, or to the supreme court of a 
territory, shall be allowed by a judge of the court 
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appealed from or of the court appealed to, and shall be 
regulated, except as otherwise provided in the act, by 
the rules governing appeals in equity in the courts of 
the United States. 

2. Appeals under the act to the Supreme Court of 
the United States from a circuit court of s^ppeala, or 
from the supreme court of a Territory, or from the 
supreme court of the District of Columbia, or from any 
court of bankruptcy whatever, shall be taken within 
thirty dayB after the judgment or decree, and shall be 
allowed by a judge of the court appealed from, or by a 
justice of the Supreme Court of the United States. 

3. In every case in which either party is entitled 
by the act to take an appeal to the Supreme Court of 
the United States, the court from which the appeal 
lies shall, at or before the time of entering its judgment 
or decree, make and file a finding of the facts, and its 
conclusions of law thereon, stated separately; and the 
record transmitted to the Supreme Court of the United 
States on such an appeal shall consist only of the plead- 
ings, the judgment or decree, the finding of facts, and 
the conclusions of law. 

XXXVII. General Provisions. 

[112] In proceedings in equity, instituted for 
the purpose of carrying into effect the provisions of 
the act, or for enforcing the rights and remedies given 
by it, the rules of equity practice established by the 
Supreme Court of the United States shall be followed 
as nearly as may be. In proceedings at law, instituted 
for the same purpose, the practice and procedure in 
cases at law shall be followed as nearly as may be. But 
the judge may, by special order in any case, vary the 
time allowed for return of process for appearance and 
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pleading, and for taking testimony and publication, 
and may otherwise modify the rules for the preparation 
of any particular case so as to facilitate a speedy 
hearing. 

XXXVIII- FOEMB. 

[113] The several forms annexed to these general 
orders shall be observed and used, with such alterations 
as may be necessary to suit the circiunstances of any 
particular case. 
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QUESTIONS. 



BILLS AND NOTES. 

Chapter I. 

Page 11. 

1. What was the law merchant? 

Pages 12-19. 

1. Give an outline of the history of its origin and 
development. 

Page 20. 

1. What was the origin of bills and notes? 



Chapter IL 
Page 21. 

1. Define bills of exchange. 

2. How many parties are there to such bills? 

Page 22. 

1. Define promissory notes. 

2. What are the essentials of promissory notes? 

Page 23. 

1. Must bills and notes be made payable in money? 

Page 24. 
1. What is the most characteristic feature of bills and 
notes? 

Page 25. 
1. Is negotiability necessary? 

Pages 26-27. 

1. Is consideration necessary in the cases of bills and 
notes? 

889 
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1. What an days of grace? 



Chapter III. 

Page 29. 

1. What is meant by the acceptance of a bill? 

Page 30. 

1. What are the liabilities of acceptors and drawers 

after acceptance? 

2. Who may accept? 

Page 31. 
h When and how may acceptance be made? 

Pages 32-33. 

1. What is acceptance supra protest? 



Chapter IV. 

Page 35. 

1. What is an indorsement? 

Page 36. 

1. What is the proper method of indorsement? 

Page 37. 

1. What are the different forms of indorsement? 

Page 38. 

1. In what does the dual character of the contract of 
the indorser consist? 



Chapter V. 

Page 41. 

1. What are the liabilities of the maker of a promis- 
sory note? 
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Pages 42-43. 

1. What are the liabilities of the indorser of negotiable 
paper? 

Page 44. 

1. What is the extent of the liability of an indorser 

without recovery? 

2. What is the extent of the liabilities of accommoda- 

tion parties? 

Chapter VI. 

Page 45. 

1. What are the four methods of transferring nego- 
tiable paper? 

Page 46. 
1. Who are bona fide holders for value? 

Page 47. 

1. What will constitute a valuable consideration? 

Page 48. 
1. What will constitute notice? 

Page 49. 

1. What is the rule as to overdue paper? 



Chapter VII. 

Page 51. 

1. What is presentment? 

Page 52. 

1. What are its essentials? 

Page 53. 

1. When should presentment be made? 

Page 54. 
1. When the maker of a note or the acceptor of a bill 
is dead to whom should presentment be made? 
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Page 55. 

1. What is the effect of failure to present a bill or note 
for payment? 

Page 56. 

1. What is notice of dishonor? 

2. How should it be given? 

Page 57. 

1. What should a notice of dishonor contain? 

Page 58. 

L What is protest? 

Pages 59^61. 

1. What are the principal excuses for failure to present 
or give notice? 



Chapter VIII. 

Page 63. 

1. How are defenses to bills and notes classified? 

2. What is the effect of the incapacity of the defendant 

to make the instrument? 

Page 64. 

1. What is the position of bills and notes declared 
void by statute? 

Page 65. 

1. What is the effect of forgery or alteration of a 
negotiable instrument? 

Pages 66-69. 

1. What is the effect of fraud or diuess? 

Page 70. 

1. What is the effect of failure of consideration? 
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Ceiafter IX. 

Pag^ 73. 

1. Define checks. 

Page 74. 

1. What is the liability of banks to checks? 

Pages 75-76. 

1. Discuss the presentment and protest of checks. 



Chapter X. 

Pages 77-78. 
1. Give a brief outline of the history of the negotiable 
instrument act. 

Pag^ 79-127. 

1. Answer all previous questions on this subject in 
accordance with the terms of the Uniform 
negotiable Instruments Acts. 
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QUESTIONS. 



GUARANTY AND SURETYSHIP. 

Page 131. 

1. What is the form of the contract of the surety or 

the guarantor? 

2. What is the general nature of the contract of 

suretyship? 

3. Who are the parties to the contract? 

Page 132. 

1. How old is the surety form of contract? 

2. What are the essentials of this form of contract? 

Page 133. 

1. Who is the principal? 

2. What is Judge Cooley's definition of a surety? 

Page 134. 

1. What are some of the prerequisites in order to 
make the promise, to answer for the debt of 
another, a contract of suretyship? 

Pages 135-136. 

1. State some of the distinctions that are made 
between a siuety and a guarantor. 

Page 137. 

1. Is a surety ever held beyond the express terms of 

the contract? 

2. What is meant by the expression that a surety is 

a favorite of the law? 

Page 138. 

1. Define a coHsurety, and state what things are 
essential to constitute one a coHsurety. 

845 
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2. What 18 the extent of the coHSuretjr's right of 
contribution against his coHsiurety? 

Page 139. 

1. Is the grantee or grantor of mortgaged premises a 

smety? 

2. Can property itself be considered as a surety, where 

it is seciuity for the debt? 

Pag^ 140. 

1. When have certain persons the rights of sureties 

although not sureties in fact? 

2. Are joint promissors to be considered as sureties 

for each other? 

Page 143. 
1. Who in general may contract as a surety? 

Page 144. 

1. Can an infant make a valid contract as a surety? 
If not, is the contract voidable or void? 

Page 145. 

1. Can a married woman at conunon law or at the 

present time make a contract of suretyship? 

2. Can an insane person make a contract of suretyship? 

Page 146. 

1. Can a partnership or corporation make a contract 
of suretjnship? 

Page 147. 

1. Is there any limitation on the right of an attorney 

at law to act as siurety? 

2. Where either the principal or surety is acting 

under duress is he bound on the contract? 

Page 148. 

1. When will fraud give the siurety the right to avoid 
the contract? 
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Page 15L 

1. What consideration is necessary to support the 

surety's contract? 

2. Is delivery of the surety's written contract neces- 

sary? 

Page 152. 
1. Is the siu^ty boimd when having signed an incom- 
plete instrument his agent fills in blanks contrary 
to the siurety's instruction? 

Page 153. 

1. Can one claim the rights of a surety^ where being 

a surety in fact he calls himself a principal in 
the contract? 

2. What rules govern in the matter of the construc- 

tion of the surety's contract? 

Page 155. 

L How is the extent of the surety's liability deter- 
mined? 

Pages 156-157. 

1. When may a surety be sued before suit is brought 
against the principal? 

Page 158. 

1. Is a siu^ty ever held for any sum beyond the 
amount for which he binds himself? 

Page 159. 
1. Give certain instances where a surety was held not 
liable on suit brought. 

Page 160. 

!• Can a surety ever terminate his liability by giving 

notice? 

Pages 161-162. 
1. In general^ what things will discharge the surety 

from liability on his contract? 
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Pkges 162-163. 
1. Give some illustrations of dischaige by alteration 
of the contract. 

Page 164. 
1. Does alteration always discharge? 

Page 165. 

1. How may the surety show discharge by fraud 

of the creditor? 

2. When will concealment, or failure to disclose facts 

known to the creditor, amount to fraud? 

Pages 167-168. 

1. What are some of the rights and remedies of a 
surety against the creditor, on suit being in- 
stituted against the surety? 

Pkges 168-170. 

1. What rights and remedies has a surety against the 
principal, after he pays the debt and before the 
debt is paid? 

Pages 171-172. 

1. Enumerate the rights and remedies of a surety 
against his co-sureties. 

Page 172. 

1. What acts of a surety will discharge his co-surety 
from contribution? 

Pages 172-173. 

1. State the proportion that each co-surety is bound 

to contribute, when the action is in law, and in 

equity. 

Pages 173-174. 
1. State what you understand by the doctrine of 

equitable subrogation, and how far the right is 

available to the surety. 



Digitized by V:iOOQIC 



GUARANTT AND SURETYSHIP. 349 

Page 175. 

1. Can the surety claim the right to be subrogated 

to the lien of the judgment against the principal 
secured by the creditor? 

2. What is Conventional Subrogation? 

Pages 176-177. 

1. What do you imderstand, by the doctrine of 

equitable contribution? 

2. Is the right to the same allowed the surety? 

Page 179. 

1 . What do you imderstand by a contract of guaranty? 

2. How are guaranty contracts classified? 

Pages 180-181. 

1. Give illustrations of the different kinds of guaran- 
ties. 

Pages 182-183. 
1. Distinguish an absolute from a conditional guar- 
anty. 

Page 184. 

1. Will mere forbearance operate as a consideration 

for the guarantor's contract? 

2. Is notice on the part of the creditor, of the princi- 

pal's default, necessary in order to make the 
conditional or absolute guarantor liable? 

Pages 186-187. 

1. Is a guaranty of a note negotiable? 

Page 189. 

1. Define a bond, and give the essentials of the 
same. 

Page 190. 
1. What are judicial bonds? 
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Pages 190-193. 

1. DistinguiBh between bonds given for the perform- 
ance of private obligations and bonds of public 
officers. 

Pages 193-195. 

1. Enumerate the bonds that may be given in the 

course of judicial proceedings. 

2. What is the reason for requiring these various 

bonds? 

Pages 196-197. 

1. What are bail bonds? 

2. When may the sureties on the bail bond daim a 

discharge? 

3. When may a bail bond be given? 
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QUESTIONS, 



INSURANCE. 

Chapter I. 

Page 201. 

1. Define insurance. 

Page 202. 

1. What is the theory of insurance? 

2. What is the purpose of insurance? 

Page 203. 
L What are the principal forms of insurance? 

Page 204. 
1. Give an outline of the history of marine insurance. 

Page 205. 
1. Give an outline of the history of fire insurance. 

Page 206. 
1, Give an outline of the history of life insurance. 



Chapter II. 

Page 207. 
1. Who may be parties to an insurance contract? 

Page 208. 
1. Is an oral contract of insurance valid? 

Page 209. 
L Discuss the consideration in insurance policies. 

Pages 210-21 1. 

1. What are insurance premiums? 
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Page 212. 

1. What are the consequenoes of nonpayment of 

premiums? 

2. What are the principal excuses for non-payment 

of premiums? 

Page 213. 

1. What are dues in mutual benefit associations? 

2. What are assessments in mutual benefit associ- 

ations? 

Pages 214-215. 
1. What is the effect of concealment by the insured 
in making an insurance policy? 

Pages 216-221. 

1. What are warranties? 

2. What are representations? 

Page 222. 

1. What is the status of insurance agents? 

Page 223. 

1. Distinguish between waivers and estoppel in 
insurance. 

Chapter III. 

Page 225. 

1. What constitutes an insurable interest in the case 
of marine insurance? 

Page 226. 

1. What are the different forms of marine insurance 

policies? 

Page 227. 
1. What risks and losses are covered by a marine 

insurance policy? 

Page 228. 
1. What is the doctrine oC general average? 
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Chapter IV, 

Pag^ 229-235. 

1. What insurable interest is necessary in contracts 
of fire insurance? 

Page 236. 

1. How are the provisions of a fire insurance policy 
to be construed? 

Pages 237-242. 

1. What is the effect of a temporary breach of a 
condition in a fire insurance policy? 

Pag^ 243-245. 

1. What effect do changes in the position or condition 
of insinrer or property have upon a contract of 
fire insurance? 



Chapter V. 



Pages 247-8. 

1. What is the nature of the contract of life insurance? 

Pages 249-51. 

!• Who may insiure? 

Pages 252-254. 
1. Describe the various forms of life insurance. 



T«L IX.— 28. 
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QUESTIONS. 



BANKRUPTCY. 

Page 257. 
1. Who are included under the term bankrupts? 

Page 258. 
1. What are the courts of bankruptcy m the United 
States? 

Pages 261-263. 

1. What are the powers of courts of bankruptcy? 

Pages 264-266. 

1. What constitute acts of bankruptcy? 

Page 267. 

1. Who may become bankrupts? 

Page 268. 

L What are the proceedings in the case of the bank- 
ruptcy of a partnership? 

Page 269. 

L To what exemption is a bankrupt entitled? 

Page 270. 
1. What are the duties of bankrupts? 

Pa^ 271. 

1. What protection is given to a bankrupt? 

2. When may a bankrupt be declared? 

Page 272. 

1. How may suits be brought by or against bankrupts ? 

Page 273. 

1. What are compositions? 

2. How are they confirmed? 
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Page 274 

1. How are they set aside? 

2. When will a discharge be granted to a bankrupt? 

Page 275. 
1. When will a discharge in bankruptcy be revoked? 

Page 276. 

1. What debts are not affected by bankruptcy? 

Pages 277-286. 
1. Give a brief outline of the proceedings in a bank- 
ruptcy proceeding. 

Pages 287-291. 

1. Discuss the appointment, duties and compensation 
of referees in bankruptcy. 

Pages 292-295. 
L Discuss the appointment, duties and compensa- 
tion of trustees. 

Page 299. 
1. What meetings of creditors are held? 

Page 300. 
1. How is voting ccmducted at creditors' meeting? 

Page 301. 
1. How are claims proved and allowed? 

Page 303. 
1. What notice are creditors entitled to? 

Page 304. 
1. Who may file a petition in bankruptcy? 

Page 307. 
1. Discuss the method of adn[iinistration of estates 
of bankrupts? 
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Page 308. 

1. What debts have priority? 

Page 310. 
1. How are dividends declared and paid? 

Page 311. 
1. What is done with unclaimed dividends? 

Page 312. 
1. When are liens recognized by bankruptcy courts? 

Page 314. 
1. Are set-offs allowed in bankruptcy proceedings? 



Digitized by VjOOQ IC 



Digitized by V:iOOQIC 



Appendix A. 
ADMINISTRATOR'S BOND. 

KNOW ALL MEN BY THESE PRESENTS, 
That we, JOHN SMITH, PRINCIPAL, and JOHN 
JONES, and JAMES JONES, SURETIES, of the 
County of Cook and State of Illinois, are held and 
firmly bound unto the People of the State of Illinois, 
in the penal sum of FIVE THOUSAND ($5,000.00) 
DOLLARS, current money of the United States, 
which payment well and truly to be made and per- 
formed, we and each of us bind ourselves, executors 
and administrators, jointly, severally and firmly by 
these presents. 

Witness our hands and seals this First day of 
SEPTEMBER, A. D. 1908. 

THE CONDITION OF THE ABOVE OBLIGA- 
TION IS SUCH, That if the said John Smith, Admm- 
istrator, of all and singular the goods and chattels, 
rights and credits of John Adams, deceased, do make 
or cause to be made, a true and perfect inventory of 
all and singular the goods and chattels, rights and 
credits of the said deceased, which shall come to the 
hands, possession or knowledge of him, the said John 
Smith, as administrator, or to the hands of any person 
or persons for him, and the same so made, do exhibit 
or cause to be exhibited, in the Probate Court of the 
said Coimty of Cook, agreeably to law; and such goods 
and chattels, rights and credits, do well and truly 
administer, according to law, all the rest of the said 
goods, and chattels, rights and credits which shall be 
foxmd remaining upon the accoxmt of the said admin- 
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istrator, the same being at first examined and allowed 
by the court, shall deliver and pay xmto such person 
or persons, respectively, as may be l^ally entitled 
thereto; and further do make a just and true account 
of all Us actings and doings therein, when thereimto 
required by the said court, and if it shall appear that 
any last will and testament was made by the deceased, 
and the same be proved in court, and letters testa- 
mentary or of administration be obtained thereon, 
and the said John Smith, do in such case, on being 
required thereto, render and deliver up the letters of 
administration granted to him, as aforesaid, and shall, 
in general, do and perform all other acts which may 
at any time be required of him by law, then this 
obligation to be void; otherwise to remain in full force 
and virtue. 

John Smtih, (Seal.) 

Residence, 353 LaSalle Ave., Chicago, HI. 

John Jones, (Seal.) 

Residence, 354 Chicago Ave., Chicago, HI. 

James Jones, (Seal.) 

Residence, 354 Chicago Ave., Chicago, HI. 

BOND OF CASHIER. 

KNOW ALL MEN BY THESE PRESENTS, That 
we, JOHN DOE and RICHARD ROE of Chicago, 
Illhiois, are held and firmly bound unto JOHN ADAMS, 
of Chicago, Illinois, in the sum of $5,000.00, to be paid 
to the said JOHN ADAMS» his executors, admin- 
istrators, or assigns, for which payment we well and 
truly bind ourselves, our heirs, executors and assigns 
firmly by these presents. 

Sealed with our seals and dated this Seventh day 
of JULY, 1908. 
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THE CONDITION OF THE ABOVE OBLIGA- 
TION IS SUCH, That whereas the said John Adams 
has employed the said John Doe as his cashier in his 
business, as a retail dry goods merchant ; now, therefore, 
if the said John Doe shall well and faithfully and hon- 
estly discharge his duties as such cashier, and shall 
accoxmt for all money or moneys coming into his 
hands as such cashier, and of other property belonging 
to the said John Adams, coining into his hands, or 
under his control, then the above obUgation is to be- 
come null and void, and of no force and efifect, other- 
wise to remain in full force and efifect. 

John Doe, (Seal.) 

Richard Roe. (Seal.) 
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